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10 THE ee TIS: 
FRANCIS BULLER, ech 


| One of the Jusriczs of his MajzsTy" 8 


* 


Court of King's Banca. 


J 1 
I DzpicaTE to you the following production 


of my early labours, and folicit the favour | 


of your Patronage to the imp e 8 execution 
of a Deſign, which, having been approved by : 
you, ſhould have been carried on by abler 
hands, I do not preſume to expect this con- 

deſcenſion to the Merits of the Work; but as it 
has been my ambition to be introduced to the 
Profefſion under the ſanction of a name fo great 
and reſpectable as yours, I hope it will be 
thought I have taken ſome pains to deſerve it. 
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TI wait for the Judgment of thoſe, Who 
e wok my preſent endeavours 
have ſucceeded, before J proceed in the com- 
pletion of my Plan; if that ſhould be favour- 
able, 1 hall attribute it bY your r encourdgem@: ent, 


and to. the influence of your reputation: but 
Ser it be, I ſhall at all times take a pride 


in acknowledging the Obligations I am under 


to you, and the grateful ſenſe I have of your 
favours. | 
"F _ the honour to be, 
by 8 


1 with much eſteem, 


24.2. 
, ; 5 8 7 * * * 


Tour obliged. 


humble inane, 


GEORGE CROMPTON, 


IxnneR TEMPLE, 


Oct. 1. 1780. 
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CHAPTER THE PFinsn, | 
"Of the Origin of the Juriſlittiin of th Curt, 
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N a work calculated to aſſiſt the, ſtudent and attorney 

in attaining a competent knowledge of the practice of 

the courts of King's Bench and... Common Pleas, I. flatter 

© myſelf that ſome account of the origin of the juriſdictlon of 

thoſe courts, and of the proceſs uſed therein, will not be 

unacceptable to the one, or thought uſeleſs and unneceſſary 
by the other. II HA LE HATED | | 
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In the few pages I propoſe to dedicate to this ſubjeRy I 
ſhall firſt endeavour to ſhew the gtigin of the juriſdictian of 
the ſuperior courts in Meſiminſter- hull, by _— a chro- 
nological view of their formation and eſtabliſnment.— 
Secondly, To ſtate the original proceſs adopted by the 
courts of King's Bench and Common Pleas to bring parties 
before them.—And, laftly, To point out the ſeveral altera- 
tions made in ſuch, proceſs, together with the occaſion of 
ſuch alterations at different petiods of time. 
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The neceflity of underſtanding well the intent and opera- 
tion of the original proceſs on which every ſubſequent 
proceeding throughout a cauſe is founded, will ſtrike 
every one who is already, or means hereafter to be, of the 
profeſſion of the Law. Why one and the ſame writ ſhould 
ſometimes: authoriſe a ſubject to deprive” another of his per- 
ſonal liberty, at others only ſerve as a notice to appear to a 
ſuit inſtituted againſt him or why ſuch a particular writ 
is adapted to one ſpecies of injury, and why it will not afford 
relief for another, are matters which are apt to confound 
every Student at his firſt entrance into the profeſſion, and, 
till he underſtands them, his attendance on the courts can- 
. A4 not 
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vii INTRODUCTION. - 


not but be of little avail; To relieve. him, in ſome mea- 


ſute, from this embarraſſment; is the-taſk I ſhall attempt to 
diſcharge, however imperbedtiy, in this Introduction; tho 
not without ſuggeſting to him, that mœe information on 
the ſubject may be derived from much detter writers and 
more able compilers,” who in => N of io treatiſe I 
Half have ocCafioh to mention. ; OT igll Aniz; 
4.5 3 ndnd 2d bs 
2. Wien regard to the legal ky of the ancient Britons, or 
that of the various nations that ſucceſſively. broke in upon 
and deſtroyed both them and their conſtitution; we are ſo 
much in the dark, that little can be ſaid of it with any tole- 
rable certainty. But in the reign of king Alfred, who ſue- 
ceeded to the 3 of England, founded by his grand- 
father Eglert, we are informed the conſtitution of England 
was altogether new-modelled, and the whole kingdom re- 
duced under one regular and oradual ſubordination of govern- 


ment, wherein every man was an{werable'to his immediate 


ſuperior for his on conduct, and that of his neighbour's. 


By his eſtabliſhment the people were claſſed in decennaries, 


conſiſting of ten- families each, who were the pledges and 


compurgators of each other. Ten of theſe decennaries made 


vpithe larger diviſion of an hundred, and an indefinite num- 
ber of theſe hundreds compoſed the flill larger diviſion of a 


county. Over every claſs of people preſided the moſt dif- 
cgeetjand able amongſt them. Thoſe who! preſided over the 


edulkty'were the alderman; (who, after the Daniſb invaſion 


and conqueſt, was denominated the Earl), biſhop, ſheriff, 


and coroner. Over the hundaed, the lord; and over every 
tything; preſided the tythingman, or borſholder. In the 
few!miſerable:towns'in which there was any trade, the people 
were in all probability under ſome ſpecies of corporate go- 
vernment, the nature of which we are little informed of. 
Writers; deſeribing the progreſs of ſociety, apprehend that 
ſome ſuch government exiſted in them; but ſay, that it 


was under abſurd regulations, and built on oppreſſive no- 


tions, tending rather to curb than aſſiſt the ſpirit of induſtry 
and commerce. And fo wehr indeed are they convinced of 
this fact, that they aſſign ĩt as one of the principal cauſes 
that prevented towns in England, as well as in other parts 
of Europe, from emerging out of the deſpicable ſtate _ 
continued in till the dawn of "the fifteenth century, 
8 2 ; 4 - 6; - 

The laws at hie- time were fo and ſimple, made at the 


rr aſſembly of the ſtate when convened by the ſovereign, 


and ge to the people by the Earls and Sheriffs in their 
perambu- 


1 * g - 


y 5 1 > 5 ; 99 "I 25 | | : as 5 
perambulations through their ſeveral; counties, in order: to 


array anch claſeſithe people within them. Matters of debr 


adi contract were: luſually adjuſted in the dicennar ies; hut 


the principal cauſes came into the great county court, held 


by the ſheriff, aſſiſted by the Biſhop: and Earl, which had 


copnizance: of three ſeverab matters. Firſt, Of offences 


againſt religion. — Secondly, Of: temporal offences which 
concerned the publick, as felonies, breaches of the peace, 
nuiſances, and the like. — Thirdly, Of civil actions, as 
titles to land, and ſuits upon debt or contract; and which, 
beſides held the view of frankpledge :- which, was an inqueſt 
impannelled by the ſheriff, to ſee that every one above the age 
of twelve years had entered into ſome. tything and taken the 
oath of allegiance. From the time of king Eagar, this 
great county court was divided into two, the one a criminal, 
the other a civil enurt.— The criminal was called the ſheriff's 
tourn | from Which was derived the hundred court and 
court-leet ], which was a court held bythe Sheriff and Biſhop 
twice in the year, in the months following Haſſer and Michael- 
mas, for the purpoſe of trying all criminal matters what- 
ever. The civil court retained the name of the county court 


[from which came the court- baron], and in it all the civil 
pleas of conſequence ariſing in the county were diſcuſſed and 


decided. In the criminal court offences were enquired of 
by an inqueſt impannelled, and offenders were puniſhed: ac- 
cording to the ſuperſtition of the times, if they did not purge 
themſelves of the matter wherewith they were chargads 


the ordeal, by the corſued or morſel of execration, or by:wwager - 


of law with compurgators.— In the civil court, parties com- 
plained againſt might purge; thetaſelves by their 'ſureties; 
Trial by jury was alfo frequently uſed; for that mode of trial 
is undoubtedly of Saxon original; though whether ſuch jury 
was compoſed only of twelve men, or whether they were 
bound to a ſtrict unanimity, is not-preciſely known at this 
diſtaude Rin Nd „ Lotions een on amo? 


- By the: eſtabliſhment of theſe tribunals, the people 
were not drawn away from Weir domeſtic* avocations, to 
attend their cauſes at a great diſtance from home; due 
order was obſerved throughout the kingdom, the -publick 
peace ſecured, and juſtice done to every one in an eaſy and 
expeditious manner by the intervention and ſuffrages of 
his neighbours. But in caſe a party conceived himſelf to 
be aggrieved by the judgment, or if tavour or affection were 
Thewn: at. the trial of the caufe, there lay an appeal to the 
king in his ſupreme court, or general aſſembly of the ates 

in / | Called 
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x INTRODUG@TFT/HON, 
called the * Mittena · gemote; which was... ed 
or oftner where the ſovereign pleaſ d, to conſul 


buſineſs, to try great offenders, and wh! . ont, has 
ſupreme and univerſal juriſdiction. Io this ſuptemscauff, 
as the nation emerged from its A barbari 7, And e 

r f <5 


zation put men on different . purſuits, * lnigations 


encresſed, appeals became frequent; it often g 
hat in the inferior courts matters were either partially, can- 
dered or not well underſtood. So that the anterventio of 

the Mittena- gemote, to ſettle the various claims and preten ions 

to property, and reconcile differences, became neceſſary; in 
almoſt every caſe. But, notwithſtanding the exerciſe. 
this appellate juriſdiction, muſt have taken up 2, conhiderab] 


3 » 


TO — 


SE FFF „ „ d op nf Te YIIUD 
* I forbear to mention of 3 this court was compoſed; 
as our greateſt writers have differed on the ſubje&.—Perhaps; their 
. prejudices and party views have not a little obſcured it. Mr Lam- 
bardin his Archeion ſays, that to this court were ſummoned the ear 
of each county, and the lords of each leet, and likewiſe the repre- 
ſentatives of the towns, choſen by the burgeſſes. But this idea of 
the ancient Mittena- gemote is apparently erronedus, as KP L ty 
clean the conſtitution was tiot ſo accurately defined at that early 1 
riod, particularly as there are no traces to be found of a repre/enta- 
tive body ever ſitting in the great council of the realm, during the 
time of the Saxon. Sir Edward Coke ſeems to have fallen into the 
ſame error, in ſaying, that the tenants in ancient deme/ne I amorigſt 
the privileges they claimed before the conqueſt] had that of not con- 
tributing to the wages of knights of the ſhire ; and Sir Robert Artynt, 
and others, have followed that great lawyer in the ſame error, con- 
ceiving and wiſhing to maintain that a repre/entative body was con- 
vened during the Auglo- Saxon conſtitution; while other writers have 
maintained a contrary opinion. Mr Hume, in his firſt appendix, 
has with great ability and ingenuity handled the ſubject, and ſays, 
that it is univerſally agreed, that the aldermen, 'prelates, and earls, 
were a component part of the Witlena-gemote, and that the only diſ- 
pute is about the cuites or wiſemen, who, the monarchical party 
maintain, were the judges, or men learned in the law; whereas the 
popular party aſſert, that they were the repreſentatives of the Burghs, 
or what, we now call the Commons. He examines the grounds of 
both theſe hypotheſes with candour, and in a manner that will enter- 
tain the ſtudent. See alſo, 1 Black. Com. p. 149 —Brady on bo- 
roughs, and contra lord Lytiletons, Henry the ſecond, -— 
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_ 10 R is certain however, 'that the Whole 


bre Shanp Sam Printeh, on their aceffon to the throne, 
e dee of theit ge ee made fuch alterations 
in che Ns e $ kbe erg ies of the times ſcemed to reql 
gig bn 9 [10135%. 30] * 
But when the Cn, querar, ;bythe deci advantage 48k 
Ae at Ha 70 15 Ts," "Mad" Lind fleffion' of the crown,” 
it in force the! aun la by which: the eſtates of 4 
petfons were forfeited, who were found in arms in op ofition 
1 their "foveteign, The feveral eſtates of eh 175 Þ 
which the conqueror by this' Jaw became intitled to 
accordingly ſeized, he divided amongſt his nid 1 
favourites, to hold of him by the like military aud feud 
ſervices which prevailed almoſt univerſally in. his native 
duchy of Normandy ; the nature of which was hardly 1 
here before his arrival. This new eſtabliſhment involvin 
in it à variety of prerogatives and duties; due from el 
tenants to the King, neceſſarily introduced a great alteration 
in the conſtitution of the kingdom, 'The remedies . for t 
recovery of theſe duties, and the conſequences of. neglecting 
them, together with the appendages of Tack tenures, became 
the moſt. material and intricate learning in the law: :.Byfar 
too intticate for the underſtandings; of: the [ſuitors in, the 
county-courts and-courts-baron z- and which; for that redfon, 
came uſually to be diſcuſſed in the ſovereign eyre of the king: | 
Fhe ſubſequent tyeaſons too, of ſuch of his Engliſh ſubfects 
as were permitted to retain their ancient poſſeſſions, had fo 
much increaſed the conquerors ability during the firſt. thirteen 
years of his'reign, to enlarge the number of theſe” rants. 
with feudal reſervations ; that he at length took occaſion, in 
a general meeting of the realm, to introduce univerſally 
that ſyſtem of laws, which at firſt had only a partia} recepti» 
on amongſt his followers from Normandy. The grand prin- 
Ciple of this ſyſtem was, that all lands were held mediately-or 
immediately of the King, by the Serious in n the grande: i 
7e pas. reſerved. PO Et 
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guiſhed it on the continent, were imported here by the Me- 
man juſticiges; and, as the ſuitors and judges in the inferior 
"courts were unable to decide the law on the ſubjeR, it be- 
came neceſſary to apply in almoſt every caſe to the ſupreme 
council of the Crown. This immediate reſort of litigants to 
the ſupreme council for juſtice was ftill further encreaſed, 
by a diſtinction introduced ſoon after the conqueſt, between 
courts of record and not of record. For by an edict of the 
Conqueror's it was ordained that all proceedings in the king's - 
courts ſhould be carried on in the Norman, inſtead of the 
Engliſb language. By this edict the remedial influence of 
the county courts, and other inferior juriſdiftions, were very 
much narrowed, For as the judges and ſuitors of ſuch courts 
were incapable of underſtanding that language, they were 
prohibited from recording their acts; ſo that the diſcuſſion 
of all matters of importance ceaſed in the great Saxon ſeats, 
of juſtice, and an original juriſdiction over all kinds of cauſes 
was given to the ſupreme court where the king preſided in 
perſon. The dignity and importance of the county courts 
was alſo further impaired by the ſeceſſion of the Biſhops, 
and the ſeparation which took place in conſequence of their 
ſeceflion between the civil and eccleſiaſtical courts. The 
Earls too ſhortly afterwards neglected to attend them; from 
which time their conſequence has been gradually declining, 
and though there remains a ſhadow of them to this day, it is 
but a 57% of their priſtine ſplendour. and dignity, 


Tue clergy had been for ſome time endeavouring, all over 
Europe, to exempt themſelves from the ſecular power, and 
| when the Conqueror came in, as they had all along ſeconded 
his views, he thought it moſt prudent to comply with their 
demands, He therefore granted them' ſeveral immunities, 
and amongſt the reſt he permitted the Biſhops to eſtabliſh 
courts in their ſeveral dioceſes, in which they aſſumed a jurif- 
diction over the inferior clergy and all their dependents, who 
were to have juſtice diſpenſed to them in the conftoriid 
court by the biſhop or his ſubſtitute, The erection of theſe 
courts for the future inveſtigation of eccleſiaſtical matters, 
with which the ſecular judges were no longer to interfere, not 
only deprived the county courts of a great number of cauſes, 
and attendance of ſo many ſuitors, but alſo of the affiſtance 
and veneration they derived from the learning and ability of 
the Prelates. And though the diſputes which afterwards 
aroſe between the Biſhops themſelves, and ſuch of the clergy 
as were able to cope with them, called for the neceſſity of a 
juriſdiction ſomewhere, yet their litigations uſually catne in- 
to the Sovereign Eyre. For however willing in thoſe days 
| they 
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where he kept he tres great feſtivals of Chr inna, Bafler and = 
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2 Fhe original as, well a8 appellate juriſdiction, exerciſed by 
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final determination of all cauſes of conſequence, whether e 


large a meeting of his Chief Vaſlals, under the pretext of 
n 1 ir Ante r en * 
eaſing the ſubject by erecting a conſtant court fot᷑ the trial of 


caules and determination of appeals, tc an, opportunity to 
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ſeparate che judicial power of the members of this aſſembly, 
from their deliberative as counſellors, to the crown. In this _ 
new court erected in his own, palace, and thence called by 
Brachen, Aula Regia, ſate with other chief vaſſals, the firſt 
officers of ſtate, the Chancellor, ear] Mareſch „ Chamberlain, 
Seneſchal, and Treaſurer, over-all of whom preſided a ſpecial 
and new appointed Magiſtrate, next in authority to the king 
himſelf, called Capitalis Fuſticiarins totius Anglia, 
This new erected court by the conſtitution of it was am- 
bulatory, and followed the Sovereign whenever he changed 
his place of abode, In the county where it happened to be, 
it bad an original juriſdiction of all matters afiſing; therein 
whether of a civil or criminal nature, but of cauſes arifing 
in other counties it only exerciſed an appeliate-juriſdition, 
And togive this capital Juſticiary a thorc extenfive ales 
and 0 leſſen, fill further the remaining influence f the 
county courts, it was ordained by the Conqueror that from 
henceforth all cauſes of action, amounting 'to forty Billings 
and upwards, ſhould be determined by the king's writ, which 
was, uſually made returnable in the Aula Regis; but in ſome 
caſes they were made out to give the ſheriff authority to pro- 
ceed in the ſuit, and then they were called Yicontiel.  Ficontiel 
writs were of, two ſorts, the one founded on Torts, the gthet 
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_— Treſpd ofpdſesrReplegiari fadius, miſance; and others * | 
like nature zo and thoſe for matters of contract were 15 
Writs of + juflicitss which was a-cpmwand to she ſheriſf _ | 
joſice between the parties in that particulanſcauſe g: fon if the. 
ebt-:or-demand- exceeded forty foillings, the: wberiff nn 
nger empowered to hold plea thereof by a ff Pfarnt 20 
court as in the Savon kimes, 80 alſo tlie wr 

to enable the lord to bold plea of land: within. e 
Far the maxim introduced by the Norman juſticiars 
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Het? Ans one could hald lands without the: king's Satent; 2 


eme en the King's cim. 
497 101 331903 F nie, bn giods To usist 
Though theſes ar: Officers. at-the eſtabliſhment-of- ithe 
Hula Regis fate together in court, as well to-try:theiciviland 
criminal matters referred to their judgment, as 'to-receive:and 
ſettle the revenue, yet our legal antiguarians think, that ven 
at chis period of time, each of them had 2 peculiar office:and 
uriſqiction aſſigned him. The Chancellor, it is/ſuppoſed, as 
being the king's chaplain and confeſſor, more immediately 
preſided when. the complaint was of ſome. oppreſſive act of 
the ſovereigu he Treaſurer, when the tevenues aud rents 
were to be received from the ſheriffs, and the ſines and am- 
merciamentsfrom the eſcheators, and on paſſing the publig ac- 
counts The Conſtable and 4 Mareichal, upon the diſcuſſion 
of matters of honour, and war, and the rights of foreigners 
tne Seneſchal, wben the diſpute aroſe within the limits of 
the xoyal reſidence and the Chamberlain, when aq, 255 6 
Was Fo. be Hs in and weigh out of the T . e * n 
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7 = Though A Jufticies Replegiari facits, and other wicantie writs 
may be had of courſe at this day, and if improperly iſſued, the party 
has no redreſs but by {uperſedeas quia improvide emanavit'z yet it 
is not improbable but that, at the commencement of the Norman 
period, before the extent of the remedy given, by the various writs 
of actedas ad curiam, recorgari facias lopuelam, falſe judgment, beg. 
were fully eſtabliſhed, the Chancellor exerciſed a diſcretion in allow- 
Ing theſe writs, and only permitted them to go. in thoſe caſes where 
the poliey of reducing the county court was not neceſſary to be re- 
garded. Ve of ſuperſeding writs. 1 Ef. Abr. 415. and title Writs 
in the abridgements. h n 

In our old books there is gest confiliion with reſpect to the 
number and duty of the Marſhals. Vide Mr Madox, from page 31 to 
33- Lord Coke ſtiles the marſhal who preſided With the conſtable, 
the Earl Marſhal of Englands by way of eee 4 Tnftit. 
123. Co. Lit. 74. Sn 
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__ INTRODUCTION. xv 
The Conqueror, like his predeceſſors, had his royal table 
ſupported-by the tenants of his ancient demeſnes, whoſe an- 
nual renders of, corn, ſheep, ven, and other produce of their 
lands were brought to the place of his reſidence. And that 
the ſame might be paid with more punQuality and eonve- 
nience to the reſpective tenants, the Sovereign frequently 
changed his place of abode, But Henry the firſt generally 

commuted theſe renders into certain fixed ſums, after whoſe 
reign, the removal of the king's houſehold being no lon 
neceſſary, we find it to have been Jeſs frequent. The So- 
vereign's remedy againſt theſe tenants in ancient demeſne, upon 
negleR to diſcharge their bounden renders, was by entry and 
ſeizure of their lands, without applying to any court for re- 
dreſs; or taking out any proceſs againſt them. And if ſuch 
entry and ſeizure were improperly made, the tenant's only 

_ remedy was by petition to the king's bailiff, the ſteward of 
the court of ancient demeſne, who heard and finally deter- 
mined the matter; ſo that, no other court interfered between 

the king and his tenants, with regard to theſe renders d. 


. Our greateſt legal Antiquarians have ſo long and ſo widely 
differed, concerning the other chief vaſſats' of the crown pre- 
vious to the conqueſt, whether they were military tenants, 
ſocage tenants, or whether they were tenants at all, but 

merely allodial poſſeſſors, [ allodarii] that it would be unbe- 
coming in me to interfere with their diſcuſſions. But cer- 

tain it is, and indeed agreed by them all, that the laviſh 
ſervices, the perpetual concomitants of our old tenures, wefe 
unknown in this country till introduced by the Norman juſtis 
ciars ſhortly after the Conqueſt. At which time the eſtabliſh- 
ment of the feudal burthens of e/cheat, fines for alienation, 
primet- ſeiſins, aids, wardſhip, marriage and relief, with their 
numberleſs appendages, multiplied -the' pretenſions' of the 
crown to ſome claim or other, on every alteration in the fa- 
milly dr domeſtie concerns of the Tenants. Theſe claims 
and pretenſions, and diſputes in conſequence of them, were 
at firſt heard and adjuſted with all other matters of import- 
ande in the court where the Chief Juſticiar preſided. But as 
the revenues thereby derived were very conſiderable, and to- 
 lerably well paid to the receivors in the country, it was found 
neceflary that their accounts ſhould undergo a cloſer inſpec- 
tion and reviſion than could poſſibly be given them in the 
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ſuprem court; whoſe N Was, W olly.e grofled 
the emulffarious” matters Ae to i e i Cogue ” 
therefore a pointed 2 ſelect c lace,” Va 1180 A rea: 
ſurer was the chief, to ſit apart from the ſupreme: co rt, Wn A 


chamber of his palace, particularly to azgit theſe acco 


and compel the payment of thoſe dues he laid claim to, «nl | 
E8vrt Was built on the model of one erefted for the like pur- 
p6ſe in his own natiye duchy. It aſſumed the name, Wo 
king's Sractarium or Exchequer, and the ſame pi Was 
delegated to its judges, as was exerciſed by the ma of the 
Exthequer in "Normandy, This new court on its nds 1 
ſtripped the Chi Zufliciar, in the very zenith of Mess 101 
2 matefial branch of his juriſdiction; 3 though it appears t 5 t 
this powerful magiſtrate for ſome time afterwards, continue —þ 
to interfere in the Exchequer. Fot in dialogue de Scac- 
caria, lib. 1. c. . ſpeaking of this officer, i it is ſaid $* he Was 
reat. in the Sehen as well as in the court that 
nothing of moment was or could be done there, without his 


conſent or advice.” However this firſt deprivation. of the 


Chief Jufticiar* J authority, who om his appointment "Was i in- 
veſted with powers ſo large and boundleſs, that he became 
both a tyrant to the People, and formi idable to the Stouij it: 
ſelf, ceftainly aroſe from mere neceſſity, and not from the. 
jealouſy either of the ſovereign or his people, to which the 
ſubſequent dim inutians of it are proper iy attributed. 16473 


at this court of Exchequer were all matters relating to the 
revenue: hereafter to be determined; : fo that when any patent 


or royal grant way ſealed by the Chancellor, the ſame was 


eftreated into this court, and'execution went forth for the re- 
ſervations therein contained to the Crown. 80 all original 


writs from the Chancellor, giving other courts a Juriſdiction, 


to hear and determine cauſes between the people, gaye the 


court of Exchequer a power to collect the fines an aper 


ciaments due to the King, in the progreſs and invet igation 
of thoſe cauſes impoſed on the parties, And when t great 
cburt inflicted fines on criminal offenders, the recor s were 
eſtreated into the Exchequer, from whence iſſued a proceſs to 
get iu the ſame, or if they had been paid to the clerk.be was 


made to account for them there. In this court tod, all the 


Seriffs, Coroners, Eſcheators and other officers, employed i in 
nan the revenue, were to make up and paſs their ac- 


counts. With juriſdiction over ſuch n matters, this court con- 


tinued till the reign of Edward the Firft, who is fappoſed to 
haye formed it in the manner we find it at this day; conſiſt- 
ing of two diviſions, the receipt. of the Exchequer, and the 
court. or Judicial part of it, which hears cauſes relating 
thereto, 
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"From mY 5 has been laid of then origin 1of,. the * | 
it e kes the ſtudent As. ſomething, d 15 
there exiſts in it a court 12 equity, as 7 2 as a iy of, laws; 
'The Prec3 e time hen th e court of chequer, f1 rſt aſſumed | 
a po, 2 juriſdiftion,,or from what, cauſe it. eHigjhBuatls, 
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not. we 1 1 But We may wel uppole 55 that; 


v W 255 neceſlacy, In ade de. «ffeQuate, juſtige, 
to Prop ound articles, to, compel perſons to anſwer Apen oath; 
to al New. ons, therein Contained, between ſubjects, in civil 

ſuits, and ich articles were made to the ing, and by 
him e h referred. to his chancellor, the officer of the 

crown ( ater times alles the, Attorney... eheral) Ns 
induced to exhibit like articles! in the Exchequer for the dil. 


in 8 for treaſure-trave,, end for the ede e the 
forte goods, of 4A outlay, filed i in the Exchequer * 5 

when, a 1222 ds this i by the expel ition. they. pus on 
the ſtatute Wa Rutland 75 b y.which it is enacted, That no, 
FE it ll On ul in the Exc equer, unleſs it con- 


dern tt e king. or. bis, officers,” belg. in, gonttadiction to 


the Se, Ind. of. the legiſlature, that pleas hetween 
ſubjects Who were debtens to the crown, came within the 
idea wy miniſters of the Exchequer, this court upheld a 


JurifdiQion, as well of matters in inquirahle by exhibited arti- 


cles, as of matters cognizable in actions at common law.- 


5 And though the ſubpœna Was not invented in Chancery till 
the reign 5 Equard the third, they. certainly before that 


time ,exerci ed both an equitable juriſdiction on exhibited 
aue and | in actions at common Ae whenever the com- 
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wi; INTRODUCTION; 1 * 
plainant ſuggeſted that: he was a debtor: ar farmer le the ding. 
It ſeems too, that before the fubpæna was invented, the 
proceſs they uſed Was a venire, attachment and commiſſion. af, 
rebellion the proceſs uſually awarded in the. Hula Regit on 
great and particular occaſions. But when, Richard de Mal,? 
tham had: deviſed the, ſubpœna returnable in Chancery, the 
treaſurer of the Exchequer, in; imitation of it, framed a 
ſimilar writ for matters of ,equi/y, under the ſeal of his πẽ0 1, 
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The Aula Regis, wherein this magiſtrate preſided, had 
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ſqvereign, and beats hand to adviſe. him in all, matters of 
law and iſtate, the people who had cauſes depending com- 
plained loudly of the inconvenience they ſuffered. in being, 
neceſſitated to follow the King's ſuite from place to plage to 
have them determined. A reſtoration of the ancient conſti- 
tution, and particularly of the power of the county, court, d 
the grand feat of juſtice in the Saxen times, whereof; they 
Had been! unjuſtly deprived, partly by the policy, and partlyx 
by che force of the VNermans, was now much wiſhed, for by 
the people. And though the dignity of the county court 
was not only greatly diminiſhed, but the matters uſuallyß 
diſputed were become too intricate for the underſtandings. of 
the ſuitors, yet, from the intolerable expence and delay 
occſtöned by fottowin pr J ing 
about with the King's perſon, t e change of injuſtice ſeemed 
+ EO | preferable 
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preferable to procraſtipariony Ia the reign ef Rufus the 


Cotthuor6i792F6hi and fuceeſſdr, it was! Found\texpediont td 
pack off Nm of the exctefeences of che Norman regulations, 
by teſtöoriug in eerthin caſes the laws of Zdward the Goma 


of Sitphin the ü ſukper, though much wass promiſed, little 


ab pefforthed towards redreffing the numberleſs grievantes 
of the people. But in the time of Hens the ſecond the laws 05 - 
were reviſed and methodized, and reduced into a regular * 


order. And to obviate the inconvenichets of following ahbe 


ſupteme cbùrt, this Prince, at the par] iament of Northampton, „ 
eſtab} iſhed? certain officers, called Fu/tices- in Eyre juſticiarii? 
itinerantes; I ſay, eſtabliſhed' ſuch juſtices, contrary tothe 


old thronitles; Which maintain that this prince fitft intro- 


duced" them. For Mr. Mader * giyes inſtances upon record 
of ſuch juſtices going their circuits, ſo early as the eighteentn 


year of king Henry the firſt. And I follow his opinion in pre- 
ference to that of the monkiſh writers, in conſequence of 

lord Cate advice, not to mind. chronicle law, when put in 

competition with records,” Beſides; lord Lyttelton ſeems: in- 
clined ti think that ſuch juſtices were firſt: appointed in this 
iſland by Ling Henry the fit, that prince obſerving the great 
benefits derived to the people in France from à fimilar inſti- o. 
tution of Louis le Gros; but ſays, that during the inteſtines 


commotions under Stephen they had been diſuſed, and were 
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Theſe new - created" judges at firſt! went their circuits 
frequently, but were ſoon prohibited from going them 
oftenef than” once in ſeven years. This prohibition was 
probably owing to the jealoufy of the barons; whoſe inde- 
pendent and hereditary (juriſdictions were much infringed 
by this regular exerciſe of power derived from the immediate 
authority of the ſovereign. It was not long, however, be- 
fore” the barons, finding it neceſſary, in order to ſupport 
their ptetenſions againſt the erown, to make ſome regula- 
tions in favour of the commons, ſtifled the jealouſy they 
had formerly conceived againſt the Fu/tices in Eyre; and ex- 
prefsly ſtipulated with their ſovereign that they ſhould: be 
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feſſor. “ Phe butline ef the new conſtitution, howeyer, was 
ſuffered toren as in his father's time. In the reig of. 
Hleaury the firſt foie Jittle alteration; with reſpect to che trial! 
of eiuſes ina more eaſy and expeditious manner for the 

; ſubjeQ"to8K plaes/for A While. And in the following reign 
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ſent. into every county once, in hy, year. to, 22 822 * 
; actions, then called Reæcegnitions or Ate est. 17 
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", * remedies which. had been; introduced at the 155 e E 


of Northampton, for: the;purpoſe of trying titles to in 
a more certain and expeditious manner before commi oners, 5 
appointed by the crown, than before the ſuitors; in the 
dcCousty court, or the King's juſticiars in the An la Regis 11. 
The invention of this mode of trial, as well as that of the 
2 aflize; or trial by a ſpecial, kind of jury in a writ 
£ Night, at the option of the tenant or demandant, inſtead of 
tze Norman trial by battel, are attributed 5 en Chis 


; 4 70 to Ki > Henry. t the Ong Pi on tn nod 2 
Ag, - F 13 Theſe. Julie in Fe, beides beans im N N to Rt 
. ben were commiſſioned alſo by the ee or the 


= 3 N dians of the realm in his abſence, to do juſtice of It 
nin their [reſpective circuits, where the property in con- 


tention did not amount to half a knight” s fee, or where the 
controverſy, was of that importance that it could not be 
determined but in the ſoyereign s preſence, And if a mat- 
ter of difficulty aroſe in taking the aflize, theſe judges were 
afterwards directed to adjourn it, and cauſe it to be brought. 
—— the juſtices of the bench *. | Theſe itinerant .magiſle 
— were alſo, charged to make inquiſitions concerning. 
bers and malefactars in the counties througb which eg 
paſted, and to take; efpecial, care of the rights and proi fits | 
acgruing to the crown. from the reſeryations in the feudal. 
grants: And at their firſt inſtitution they were direct ed to 
enquire of ſeveral, matters Wie 12 ie commorions 
Wade LL ne Gebe offs Ss gt 


h - Wherever theſe incest came . fipertided the turn, 
and all; matters civil and criminal were referred to their 
judgments ; ;4but fill an appeal lay from their e 8 
to the great Aula Regis. And if the King went into the 
county where they happened to be ſitting, all pleas before 
them immediately ceaſed, and came ogy RR 7,2 
before the Chief J uſticiar. . . 
In cheir circuits theſe J altices i in TY 16d altes as pag 
| aries to the ſupreme court ; for. FRO: LOS matter of 
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1 "Magna thata; 6.2045 2 0 
1 Vids lord Lyttelton, B. 4 BY ann e, "and the records | 
cited acre e his append, No. ww” i bob 
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bel dal de de tegirate ie Phonh bn Prfcond 


partiariletic'ar Whtniinfter took the hint from the like uſage 


fachen at V gnun ter; from the like ufage; 
ö gfdaljn; chat Pleas depending in eicher bench chat“ ke? 
an Tay examinition ſhould be tried in the count 


wherein the facts aroſe, before the juſtices appointed tu 
take the affizes, by virtue of the writ given by that ſtatute; 
from hjch has àfiſen the very beheficial juriſdicton of the 


the 


* 4 


ayxiljary courts of niſi prius, "2 4. 8 J ke * ane 97. * C 25% if 6 
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Don receiying a plea, if it was à matter of fact, a jury 
was impannelſed by the ſheriff; who gave i their verdiét ts 

N uftice in Eyre, which was afterwards*ſent” tô the Au, 
Regis to be recorded. In debt upon imple (cont; ehe dE. 

fendant chafged therewith might cbagꝰ his 24t us in dhe rin 


times. But wager F law was never permitted, -unleſs 'the- 


defendant bore a fair and irreproachable character; and it 


was alle confined to ſuch caſes where a debt might be ſups 


poled te be diſcharged, er ſatisfackion have been made is 
private without any withefles to attęſt it; as in actions e 


debt on fimple contract, or for am amercement in evwre 
baron, in actions of detinũe, account, and on parol- ſube 


miffons to an award. For on alf thefe becaſtens the 4 hi 
is built on a feeble foundation, and the law preſumes that 


the party might either have diſcharged the debt in ſecret, 
or before. witneſſes that are dead or not to be found! In 
actions on ſpecialiy debts," witneſſes were produced to atteſt 
the truth 'of the deed . In plat of land, the mbeſtiture 
ir nns 31 £2 11 : es; SHELF 4 BN 122" thereof, 
(92 THAW YIAPO? 
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t Vide Riley's Plead. in Parl. 74, 25. 
In thoſe days a great difficulty attended the proving of 2 
eed. For, according to lord Cole, they anciently added the 
ames of the witneſſes in the contents of the deed; after the tlaulſe 
of << in cujus rei memoriam,” and impannelled them with the jury. 


This not only occaſioned delay, from the neceſlity there was of 
awarding proceſs to bring theſe witneſſes in, but alſo from the 
cauſe being frequently obliged to be adjourned for their default. 
But to prevent this delay, and ſave the trouble and expence which 
attended it, recognizanges were introduced; which being an ac- 


ngwiedgement of a debt in court, atteſted by the court itſelt, 


needs 


a 3 


fact wWas firdnply Higated by the contending parties above, 
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ig FINTRODUCTION. 
-\'thereof,/ ſigned by the pares ruria, Was produced: the 
court ; but if that could: not be fqumdꝭ / the parties jcined 
iſſue by batte, till that barbarous and abfird/ made of trial 
fell into diſuſe, and the grand aſſiae was introſlueedninmits 
room. Oeinuinol matters und HFenter were enquited of by: an 
inqueſt impannelled, andi preſented on articles of inquiry. as 
in the Saxon times. But nom the cuſtom of putting. the 
dofparty accuſed to purge himſeb by the erde ον in leſſer 
offences by compurgators, was d iſuſed, and o inſtead thereof 
2 jury was introduced, to hear the evidence of the fact 
ere with he was charged. So that, the pri ſoner did not, as 
formerly, produce his witneſſes to the fi jury, h⁰ MO 
only heard evidence to accuſe, but reſerved his defence: fo! 


215 n ern jury, veore whom: I to be tried, n O 


ieh SUES þ it $634 O TOW, 
When the Juice. in Eyre 7 From: then circuits, 
otiahy lodged the records in the Exchequer, from whence ſued 
* 0e to collect and gather in the fines and amerciaments 
% due to the crown But when the diviſion of the courts 
710 f65k place, in the reign of Edward the firſt, the records 
woete depoſited in their reſpective treaſuries, and only ex- 
tracts thereof, ſo far as related to the revenue, 3 

put and e into the er voir th, 14136 
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The Puftices: in yrs kaving only a delegated pow Gom 
the crown to hear and determine the cauſes referred to them, 
2172 iwrit of error and Appeal lay from their judgment to the 
80 -Topreme' court where the Chief Juſticiar preſided. This right 
ef appeal brought back to that powerful magiſtrate the 
Fanal determination of almoſt all cauſes of conſequence, and 
occaſioned not only à great delay of juſtice, but a conſider- 
able Encreafe of expence to the parties. So great an influx 
8 of buſineſs to the ſupreme court neither affording them 
leiſure to hear, nor opportunity to diſpatch the cauſes refer- 


red to them with expedition and punctuality, ſoon oceaſioped 


2 loud ery for the eftabliſhment of another juriſdiction, for 
the ſole inveſtigation of civil diſputes. And as by this time 
the extravagant powers aſſumed by the Chief Juſticiur nad 
| Kindled a jealouſy in the crown, and ſometimes filled the 
nation with juſt alarms for its privileges, a diminution of 
his authority was in aha a er e eb of the 1 and 
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From che firſtappointment of this officer by the Conqueror; 


his powery. motwithſtanding parts of: bis juriſdiction,þad 
been branched out into other channels, from various cirum- 


ſtanees, had been continually encreaſing. But Mr Madrx 


_ 15 thinks," that this enereaſe of authority was rather owing to 


2: thei perſonal dignity and conſequence of thoſe: ho had been 
ſuceeſſſvely appointed to theroffice, than ihe 
the juriſdiction allotted to it. In this, perhaps, he is not 
miſfaken for we find ĩt to have been generally held by ſame 
great pbelate or powerful baron. And it appears that all the 
great bofficers | ef the! Auli Regis were uſually filled with the 
firſt perſonages in the kingdom; it being obſervediby bur 
ancient writers, that the ſplendour g of the king's court; ap- 
peared much in the greatneſs of his ininiſters ; but that fome 
were ſo great in themſelves, that they diminiſhed the gran- 
deur of their maſter, and, by attracting the eyes of the mul- 
titude; made the King otfen entertain wiſhes, to diminiſn 
that luſtre, which ſo much exceeded his Own. The frequent 
attempts of our princes to leſſen the power and authority of 


the magnates regni, is very conſpicuous in the ſubdiviſion of - 


* . Feifs, which on eſeheats and forfeitures had heen 
made; but which practice was ſoon put a ſtop to by the 
ſtatute de donis.* However not before ſome of them had 
received great checks in acquiring and perpetuating in their 
on families their extenſive poſſeſſionnn s 
541 05 Pte tun Sf 2nimietabh bag 12 51 nl gf: 
The diminution of the juriſdiction and authority of the 
Chief Fuſtitiar, the —_— of our preſent attention, muſt cer- 
tainly have been an eſſential part of the poliey of the deſgen- 
duants of Henry the ſecond. But perhaps it was owing more 


to the aſſumed conſequence and importance of the then Chief 
JFiufliciar, than to any thing ele, that this great office receiv- 
eld the moſt ſevere blow to its authority during the reign of 


one of them: I mean by the erection of the court of Common 


8 3 I | 8 s . hand 5 8 Fg 7 7 * 1 
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extent; of 


* 


MHlias, which I am led to think was firſt ſeparated from, the 


 Aula'Rigis in the time of Richard the firſt, though it was not 
confirmed and made ſtatibnary at Weſtminſter till the ſeven- 


teenth year of King John. In this opinion I follow. Mr. Ma- 


dax, although it muſt be acknowledged that he differs from 
the authority of moſt writers on this. ſubject, and amongſt 
dthers of lord Cole, who in Cole Lytiletan, 71 b. and in the pre- 
face to his eighth report, ſeems inclined to believe that the Com- 
mon Pleas was not only a diſtinct court at the time of magna 
æharta, but that there was a court of ſuch peculiar and ſepa- 
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* Wcfminſter the ſecond, 13 Ed w. 1. 
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r Inno Duc an! 
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lawyer, no doubt, metits out greateſt reverence; ut dme 


. an, antiquary, as certainly; deſerving! 2 attention“ 


and particularly in a matter of this ſort; jn whicbiwe can 
not but ſuppoſe his xeſearches 40 Have been +highet than - 
thoſe; of his lordſhip. According tothe antiquary;theng for 
ſame. time after the conqueſt, there was (as I have ſaid before} 
but one great and ſypreme-caurt, called the Aula Regitz end 
etciſing a juriſdiction over eivil and criminal. matters: from 
which gradually ſprung the coutts-of: Erebeguer and eu 
Pleas, and as the former became altogether independent, ſo 
the latter became wholly diſtin& from it. He thinks tbo, 
that the ſeparationof the Common Pleas took place iu the reign 


of Richard tb firſts: though it was not (as he * ſays) firmly 
eſtabliſhed till that of. Henry the third. In this opinion the 
antiquary ſeems to be confirmed by ſome remarkable paſa 


ſages in the hiſtory. of that reign, in which he lays the 
undation of the ee wee on 0 n in patticulan 
I hall, adyert 10.0 8 D 1 e 20) e i Aar 
910i „nd £421 11845 
Amongſt the tions > 5 in 8 by: Richard 
the firſt, to get money, to ſupport his projects againſt the 
infidels, he forgot the policy which it was clearly bis intereſt 
toi purſue; and, while he was intent only on getting money,; 


neglec d altogether the rights of his crown, and the wel. 


fare of | is people. For we are informed, that he put up all 
thechigheſt offices and titles to ſale, and, amongſt the reſt, 
ſold, that of Chief Fuſticiary to Hugh de Puzas, biſhop of Dur- 
ham, ſor one thouſand marks; which prelate was alſo rich 


en gugh to buy the earldom of Northumberland. When 
* Ri hard afterwards ſet out on the knight errantry of 2 roi 


lade, he entruſted the guardianſhip, of the realm to, this Hugh | 
de Puzas,. jointly with his favourite Hugh de Longchamp, who 
beld the, biſhoprick of Eh, the office of chancellor, | and w-/i 


I. was alla the, Pope's, legate. Whether Puzas: conceived; as 
he had bought the office; of Chief J uſticiary, it Was an in- 


fringement on the rights of his purchaſe to put another in 
commiſſion with himſelf i in the Viceroyſhip ef the kingdom; 

r whether it was owing. to the jealoufy or ambition of 
e e it is certain, that the inſtant the King was gone 


on his, project, theſe joint guardians, from their:quarrels; 


threw the whole kingdom into a flame, In their contentions 
Longchamp g ot the better of Puzas, and not only compelled 
Niere to T6 a. all MF OTE but re that of ee 
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_ * kinaſelf;)ambſent. Paz 0ro2ptifon} 3 Richard's Hime! agu ͤĩ WM 
mich taken up with cher Saracen whilea@beoddth the Holy -  '- 20 
landz 5 chat, 1notwithſtanding cheſs-commotians" fesche his ] 
care, hevtdokinvtep w deprive Longaubamp of the auH¹E,Hf t; 
3 he had:wfarped'z but che Wass Tuffered to continue for'ſ, | | bel? 22 — 1 25 f 
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time in the fulſ enjoyment of his offices 2 tillist laſt his nu!: 
ſolance and oppreſſions rouſed up tlie barons; who}! under e 

. '* 


prince John, met at Roading; und not only. ſtript him of iin 

ulurpationsg but oopelled him to fly; and gave the affiee E 
Chief Fufliciar to thẽ urchbiſhop of Rẽ' e 412 19910 „ 

„Ak. Annan F AMS 3009, WIPOAGE A E29--011Þ: W bs 8 
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and the ſame time in Puzas and Longchamp,' the kingly 2166 RE RES 
 thority which they poſſeſſed, and the deep ſchemes of ambi2 .* 1 
tion in which by their rivalſhip they were engaged, e 
cannot think that either of them, when in poſſeſſion of te 
office of Ghief Fufticiary wiſkied for the Aulu Regis to hold ä 
a long ſeſſion; or that they had any great inchnation, or mu ye” . "= 


leiſure, for the hearing and inveſtigation of prwate matte COIL 
referred to them. To their cabals and ambition then, more 
than to any thing elſe, we may look for the firft ſeparatio of —_— 
the Common Pleas from the Aula Regis; as in all probability, ts 
ſave their own trouble and time, they delegated tbe cog ni 
zance of civil concerns to others of the Juſticiars, WHO for 
the better hearing thereof, and that they might not protract wo Fs {81 
the ſeſſion of the Aula Regis, left the High Bench and tired 
into ſome convenient apartment to'hear thoſe pleas; 2whie © - -: © 
being merely civil, and more technically intricate} Tequired — a 
a private diſcuſſion. Nor did the Chief Fufttciars think the _. . 
were parting with their authority for ever, by Tuch tempo -*- _ 
rary delegations of it;; as they reſerved *to" themſelves the ET 
power of ny it whenever they choſe, and an appellate e 
1 


juriſdiction to rectify any erroneous proceediugs in thetauſes 
referred to theſe ſubſtitutes. But the nation having neee 
experienced the benefits ariſing from this newly conitituted —' _ 


juriſdiction, ' loudly called for its permanent eftabliſhment —* (+7 
and the barons dreading the reſumption: of the ' power'of 'the +» + » 
Chief Fufliciar in its full latitude, and glad to fee it once dimi- „ we. 
niſhed, joined in the voice of the Commons. Accordingly, in 
the ſucceeding reign of King John, when he, to quell the in- 3” 4 
ſurrections of the great feudatories, conſented to the two — 
famous charters of Engliſh liberties, magna e, ne 
de foreſa, the barons took care to provide; amongſt other +, ep 
things equally calculated for the relief and protectiom of tze 
ſubject, that this court for the inveſtigation of the civil con- 

cerns of the people ſhould be fully eſtabliſhed. With, this 

article that unfortunate prince did not long heſitate to com- 


* 


* 


pi ASTRODUCTON J. 
"ply, Having himifelt experienced" many incondeniengies in 
tte earlier part bf His fife from tlie fupereminent®anthority = 
e e eee whoſe t) — had estended 
"KIA; as well ver th ves öf the 
ot the peöple: and fo much Jo, that he bimfelf had once 
formed a defign to aboliſh the öffce, bit which utiforttinate= = 
3 be n the 
"v1 


From their diflike of the office; "under the 'pretente'sf Feliev- 


. Regis, continues ambulatory with the Sovereign. * © 
nen dis 174 b; ö $275 1. : 12 121 


prerogatives of t ag the rigbts 


LD ron reat aſcendency which cet Ma- 
tate had gained in the country. * "Phe batons therefore 


ing the people from the inconveniencies of following the 
Aula Regis from place to place to have their cauſes determined, 


made it an article in the great charter, that * Cottm unia 
Placita non ſeguantur curiam rm in aliqie loco Gerto 


reneantu . This article effeQually eſtabliſhed and confirm- 


ed tne Common Pleas ; and the loco certo, where theſe pleas 
were to be heard and determined, was fixed to be in a receſs. 
of the Great Hall of the Palace at Weſtminſter, built in the 


time of King Rufus, where the Sovereign uſually reſided. 
The Common Pleas has * moſtly ſince that time remained in 


the ſame place, while the court of the Chief Fuftice of Eng- 


land, which afterwards ſprung from the old root of the Aula 
5 E | ; EM 
By the eftabliſhment of the court of Common Pleas or Com- 

mon Bench, as it was ſtiled to diſtinguiſh it from the High 


© Bench, whereon the Chief Fuſticiar fate as Repreſentative of 
of the Sovereign, chi Me | 14 ras 

- © other conſiderable branch of his juriſdiction; and his power 
was ſo much curbed by other articles in the Great Charter, 


ate was intirely ftript of an- 


15 


ratified and confirmed by King Henry the third, that we be- 
Hold this mighty officer gradually on the wane, during the 
Jong and troublefome reign of that King: towards the end 
of which there appears to have been no fuch Magiſtrate; 
for the laft Chief Fuftitiar we read of in Hiſtory, and it is 
even doubted whether he was Chief Fufticiar- or not, was 


Hubert du Burgb. The court too, in which this Magiſtrate 


uſed to prefide, ſeems by this time to have loft its name of 
the Aula Regis, though whether it aſſumed the name of the 
"King's Benth or not, till the ſucceeding reign of Edward the 
firſt, does not appear. For Brachan, who wrote towards 
the cloje of the reign of Henry the third, and was "Chief 

02 £14) - ty Pact; ; » 10:18 112t 105 libr | 
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© Tay eth, contrary to the opinion of many, who affirm that 


it has ever ſince remained there, —But that is not true, 'for by the 
© Natuate 2"Ezw. 3. c. 15. it appears, that the Common Bench had 
deen removed; and that ſtarute provides; that it mall not hereafter 


Le removed without Warning given the ſaitors. 


Fuflices 
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Juice, peaking of thep remaining juriſdiction, in it, 
e abet , BeNHIuVEs eprias, in quibus, 
bote hentur, Mar um 7 riam habet u 
1. Aulam Regan, get. JuRticiarios capitales, gui, Proprias 


1 
% 
* 


5 % cauſas Regis termigant, et alioxum amnium per guętelam, 
86 vel PEE pri Jegium, eu ſibertacem.?? And . terwards, 
ſpeaking of the Judges, ſays, ** Item Juſticiariorum qui- 
dam ſunt, capitales, generales, perpetui, et majores a jatere 
Regis reſidentes, qui omnium aljorum corrigere tenenter 
„e injurias et erro res. 2 20 
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HBeſides the eſtabliſhment of the Common Pleat, the Auls 


11 Wei 9113 281 


— 


p , 
. 
i 2 A1Y % \ 
> © 


LE a. #5 


cheir ſeparation, in the conſtitution of parliaments, are found 
in the great charter obtained in his reign ; though omitted 


ridical conſtitution ; which he afterwards upon his coming 
to the crown, with ſo much credit to himſelf, and 3 3 
to his ſubjects, firmly eſtabliſhed, ——This'prince has been 
ſtiled our Englih Fuſftinian ; for in his time the Jaw came to 
ſo ſudden a perfection, that Sir Maitheu Hale does not ſeru- 
ple to affirm, that more was done in the firſt thirteen years of 
| 8 his 
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his ceign to ſettle ahi eſtabliſh th are e 
* b : 8 
eee 
„Kieg Blue's within? of the Sollten Re 
;niflead. of one court" of © be dn lym n a"le- 1 
giſlatius us well as a ute authority; and exerciſing 4 uper- 
intendent controul' rs VAIN nate jutiſcictibne, of * 75 
ſupreme court called the Parliament, compoſed of the" ſobes ; 
reign himſelf, the tenants per -Darontlſs; and the tepreſen- 
tat es of other inferior tenants holding 7 ahi Phe Für; 5 
and after the I twentieth year of his! 5M of the repreſentatives. 
of th&eities\and! burghs. In this court veſted the ſole Ti ht 
of legiſlatlon, and the exerciſe of an appellate —— Hin 
then, Tifert over all cauſes civil and criminal; unleft of 
ettleſiaſtical eognizance, Which had before dern given 3 
tbe"diſhops ; „ but which was only” to aſſemble when fom-, j 
moned by wie. T he reſidue, of the Jurifdi@ion of the 21d" 
| i he branched out ints diffrent courts,” t which. 
were ea” the pn courts common law, and the King r? 
cuts 
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gy + « mm of Ded by this, 5 
4 BRA. Com om. 425 551 f the inpro ales Hiſt Hiſt. Com. Law. o un 
T have aligned, according to Mr Hume, the 20th | year of 1 5 

reign, 12 Jan. 1269, 4s At true Epoch. of, the eſtabliſhment 

the Howfeof Commons. For though there are till extant, Writs 

from the 49th of Henry the third, to ſummon'as well Knights, Kis 

tizens and berrgeſſes to Parliament, yet this was but owing to the 

ſetlitian of 3 the Earl of Leiceſter. But when Edward the firſt hat © 

got the better of him at the Mi/e of Leaves, the burgeſſes were n 

zaned from that time till the 2oth of Edward the firft;: from 
which perigd, with a 9 it my: tn 1 3 1 
35 ap 8. to ular, thou on, as we 11 
= 755 75 4 id pot take place till ity time after. ae: Mr Hume, 
2 8. 
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into ſuch as are of record, wy; not of record. Ale e ON 
| ſubdivides into ſupreme, ſuperior and inferior. The ſupreme Fa / 
the high court of parliament. ' The ſuperior he again ſuBdivides”" 
into thoſe that are more principal, as the Lord's Houſe of parliament, - 
the Chancery, King's Bench, Commen Plcas, Exchequer, the courts of 
the Tuftices irinerant, ad cummunin placita et au placita foreſt#. The 
leſs principal he ſays, are the courts of goal delivery, Oyer, Termi- 
nier, Aſtxe, NMiſi- Prius and Palatinate, court of commiſſion of 5 
Server, and courts of Fuftices of the Peace. While he compriſes, | 
under the ferm of inferior courts of record, . corporation. courts,” 
courtgaleet, fheriffs torn, &c. And. courts not of record, h fays, ws 
are” courti-baron, _—_ courts,” "bandred- courti, alle; ty PI F 
tele 
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« +» for 
| of, their ſeye dictions, ſo as not to interfere one , 
o 555 05 Toa 5 them he aſſigned juſtices, and in that 


Hap ſeems ſto have had à particular reſerende to the 
peęu WE: 


0 of ene crerciſodobꝝ the. great ofi- 


liwely, who compoſed the: Aula Regis, And he 
RAE: to 2 1 of theſe Iuperior court (that being the count: 
in. hiech be he himſelf, , preſided, and thence ſtiled the cur. | 
King 9 4 ach,) al 4) all; fuch eee eee 
| reſt, an 8 wich accord ing to ancient cuſtom was to follow: 
| Hy 7 120 bis royal prog teſſes through the kingdom In 
this court ſa as repreſentative of the ſovereign; the ſueceſſor: 
es age Chief: ufliciar,, but inveſted only withi:the! tatters of bm 
authority, whoſe title was now changed to that of Chief Fufticer 
| of. 7 070 conſtituted by the King's writ ; while-the- other 
F e's ſuperior courts were all appointed bh — 
is, he. © lange of his name, this magiſtrate;Joſt h. pre- 
2 e the Chancellor of e which th 


bad always 'Feigined,. Ts ly lg bells irs * 


1 the Chancellor, on this diviſion of the eum; was com- 
mitted the cuſtody of the great ſeal of England, and; as eon 
ſequent thereto, the power of iſſuing all the King's: original 
writs, whether directed to the ſuprenie, 'ſupetior, or ſubordi- 
nate juriſdietions. 'The Chancellor therefore fate in a diſtincrt 
court to Hear reaſons, why certain writs that Were not of 
courſe mould iſſue, and by his Fat alone tlie clerks were em- 
powered, to make them out. Theſe writs. were called Hreæuia 
de Cancellatd, in ns to the others, which. were 
denominated 'Brevia de curſu, and iſſued on paying: the uſual-' 
fees for them. To the Chancellor al ſo, as the King's chaplain, 
appertained the cuſtody of his conſcience; or, in other words, of 
that juriſdiction which muſt neceſſarily reſide ſomewhere in 4 
every ſtate, which makes pretenſion to independent privileges, 
to redrefs' ſuch injuries as the ſubject may ſuffer from the 
more immediate and . perſonal acts of the ſovereign. a hen 
100 King therefore had granted any property or prlvilege to a 
ſub ject A 57 patent, ( which was and ſtill. remains the: onftft, 
ae of- eee any Wen or conferring any pri- 
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Hales's Aral) fs ich, though little xead at this day, on account 
of ce ere rhe of Sir Wil 7/0 Hartſon, eee 


rits We attention of the ſtudent. 


cqurts nite ee, He defined the limits 5 


vilegeby the eth) ag the ſame paſſed under the gfeat ſeal 4 
in che Chance llor's euſtedy, this officer had, When the gra $112 
vas frither ptejudicial improper} or forfeited a right re Had 
plea thereof by a rĩt of Scirs fucias returnaple before him 
fell. And it upoty the henring it Was found proper to be E- 
pealeda ti give judgment, & uod predict littriæ patent D 
70 i Regit reuotentur adnullentur, et vacus at intialide pt 
e Aula prnitas habtuntur et loncunturꝭ at cim god irrotulamen- 
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When'the fovereign-alſo, upon” any enquiry” made by his © 
officer, ſheriff, coroner or eſcheator,  virtut? often or by writ 
ſent for that purpoſe, or by commiſſioners ſpecially appoitited,” 
became entituled-to lands or tenements, or goods and chattels, 
to the Chancellor's juriſdiction were affigned, (hen the re- 
cord thereof was tranſmitted) all ſuch pleas: as might ariſe 
thereon upon any claim of a ſubject: it being an unqueſtion- 
able privilege from the earlieſt times, for any one to come in 
and traverſe or deny the ſovereign's title. This power of 
traverſing ingue/ls of office, as they are called in our law books, 
in caſes where a party is aggrieved, has ſince been farther 
extended-by ſeveral ſtatutes made in the reigns of Edward the 
thicd and Edward the ſixth, by which the remedy is become 
univerſal in caſes, where the ſubject before was driven to his 
: petition of Right." + ii Jie 82 25 11h, H N 5 nls 
40 W een eee ee e Go - 196312 eden eee 
To the Chancellor alſo, by the illuſtrĩicus Edward, was 
given à ne juriſdiction to redreſs further injuries affecting 
the ſubject from the iinadvertence or mifcondudt of the ſove- 
reign. his was by the invention of that univerſal remedỹʒ 
for ſuch matters, called the petition of right. * BgBefore this 
time, the ſubject had but two remedies againſt the crown, the 
one the traverſe of office already mentioned, the other a π e- 
Aram de droit. This latter was the proper remedy in eaſes 
where the ſubject's title appeared by record to be of as high a 
nature as the King's. But as there were injuries by which the 
ſubject might be affected from the mere act of the crown, ad 
where his title might not appear of as high authority as the 
King's, or where he eould not come in and traverſe the record, 
this prince, in the plenitude of his juſtice, introduced the 
petition de droit. This was the proper remedy therefore, 
when the King was in full poſſeſſion of hereditaments or 
Chattels, and any one could ſuggeſt a right to the ſame, at 
once controverting the King's, and grounded on facts, alledged | 
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133 in the; petition itſelf. The proceſs adapted: tothe purſuiti | 4 | 
this, remedy was las follows; om gpreſanting che: petition to 
the; Ning, it was. indot ſed, by U ere * Tong and 
delivered to his Chancellor, Who iſſued 32:commiſfiion from 
the office gf, the Fetiꝝ Bag, to enguite into the; truth of tho 
allegations, unlefs that trouble was ſavediby che gonſgſion of 
the King's own attorney. If the commiſſion went, andths 
title was found hy the inqueſt for. the king. a ſecund cs - -, 
miſſion might iſſue, and even. a third, ta give the petitioner 5 = 


# 
. 
4 


| an opportunity to eſtabliſh his claim. But if title was found e I 
to be in the ſubject, * there iſſued another writ before he bz 


could, interplead with his ſovereign, to enquire alſo inte- 
the king's. And the reaſon, of it was, that if à verdidt 
on trial was given for the party, the king was concluded 
for ever — The judgment being, quod manus. Domini Regi: 
amoveantur et poſſeſſio raſlituatur petenti, ſalvo jure Demini Rægii hr: 
which laſt clauſe is always added to judgments againſtiths 
King, to whom no laches is ever imputed, and whoſe right 
(till; ſome late ſtatutes t) was never defeated by any length or 

| limitation of time, DILIES 5: 001 25 d Id enn Zen 

| 29117 &1 TE 0 2011261 LAY US fo 81 ug 8 ions 29189 Ty 

The Chancellor had alſo. juriſdiction given him oper 

all civil matters, (except pleas of land) wherein anë 
officer of his own. court was immediately concerned, and 

| alſo of recogniſances taken before him. But if any fadtt 
was diſputed either on the Scire facias, traverſe of office or 
was not permitted to try it. For as hechad the power of 
iſſuing writs, he was prohibited from trying matters of fact, 
leaſt he ſhould become as powerful as the Fuſticiar had been 
before; and, if he had been ſuffered to try facts, he could 
eaſily, have overturned the whole juridical ſyſtem eſtabliſned 
by king . Edward, the firſt, and the common law itfelfg by 
making out new. writs returnable, before himſelf, and. giying 
unprecedented, judgments. thereon. Therefore in no caſe, 
when facts ere controverted in chancery, was the Chancel- 

lor permitted to try them, but was obliged. to deliver the re- 
cord propria manu, into the court of King's, Bench, from 
whence iſſued proceſs to the ſheriff to impanel a jury, whoſe: -4 
verdict when. taken was indorſed on the record and returned 
to the Chancellor. 8 l 
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| have been : very confined one; et when we'turn our 


_ diſcovered by the Aunkr at Aach, they were ftadi 


the ſtatute of & Weſiminſter the Second deviſed the Ti it of a 


were amortized accordingly; But this pri 
turnable in chancery, having been once GaN? $ It Was 


ee decigigitig bgned ee 3 
Euglih e h at this day i | 


to · the ſituation oi things in thoſe: days, Hand recolteet 
this ein was uſually a biſhop, and firſt miniſter- of - 
ve cannot but think timt his forenſic a vj 


[> Chancellor: afforded; ſufficient employment for thoſe "Noir 


whjch-were-agt taken up with che Jabdurs of Tong 
n 


or devoted to the duties of DOI? ad ay delt 
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Fhe occurrence eee ard tp 


te Firſt; has given this coùrt that great influx” * 3 


and acceſſion of power which it enjoys me now by Engliſh By 
ſimilar to that ſort of juriſdiction which the n of 

chequer drew into it, hd fill retains. But the hs 
juri{(diQion-by. Englifit bill for matters of equity; exerciſe * 
by the Chaucellors ſeems to have ariſen in the foll 125 
manner. In the Roman law there was ſuch à thing is An 
frudxary poſſeſſion, as diſtinguiſhed from the poſſeſſion 

thing itſelf: and;when the emperor 'Fuffinian's p 3 5 
reat ayidity by the Nymiſh clergy,” from which they derfVed 
tha notion of Uſes, and introduded them into this ovnrh.” 
For when by the ſtatutes of Mortmain they were pron oy: 
bited from purchaſing lands in their own names, or fro 
getting poſſeſſibn of them by a feignied” recovery in a 921 


action, or by their other inventions, they iat Suuced d * 


cuſtom of having lands conveyed to 'their'uſe; Theſe con- 


veyances being regarded in thoſe days as a matter * con- 


ſcience in the feoffer to uſes, Fobn de Waltham, who was Chan- 5 
cellor to Richard the ſecond, by a ſtrange e ee 


pena and made it returnable before himſelf, to make. 
feeffee- to ufes accountable to his Cui que 1 "_ 8 
ſcheme the clergy derived great advantighh fo Or i while! 
afterwards the ſtatute 15th of Richard'the fecond, "Cha 0 
deelared ſuch taking to uſes" to be within the comps 
purview of the ſtatutes of Mortmain, =P ſuch fe ot” 
eſs of "fubp Us te- 


enn 


Ei 


afterwards extended to a variety of other caſes in that court, 
and is now become univerſal. In an ancient treatiſe entitled | 
Diverfite det Court, which Sir William Blackſtone thinks 0 
written in the ſixteenth century there 1 is a catalogue. * all 
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matters tben-cogniſabln — e pre 
pana alſo fopg fonnd its way into che cf 6f-fxchequor, 
aud came tobe uſed the re on: the aquiry ſide of it, 4 25 
fundamental and operative: proceſs to biing the parties into 
court j and from the ſame root have iptung ravany* baſtard” 
flips of equitable. j uriſdiction in'ithe:. counties palatine, and 
other royal, fragehiſes in different parts of the leingdom 
855 hid thus much of the juriſdiction of the cone of 
Chancety; and of thoſe matters which were aſſigued to the 
Chancellor on the diviſion and eſtabliſnment of the courts 
by our Edward the firſt, I ſhall next proceed to ſnew what 
ſert of juriſdiction he permitted the Julias ef England 
1 regis, and exerciſe ee N. Ale Back N 
| e ie 3D! ig lt 33h en 
To the K. om 3 on — Aittribution of che power of the 
Aula Regis, was allotted a twofold juriſdiction the one over © 
all pleas of the crown not relating to the revenue the other 
over ſuch civil matters between ſubject and ſ ubject as ſavoured 
of a criminal nature. Of criminal matters ori pleas of the 
crown: it, retained a ſupreme original juriſdiction, and was 
terme the Cuſlos morum of the people, as, upon hearing of 
any offenen militating againſt the firſt principles of juſfice 
or morslity, it was impowered to inflit à proper puniſſi- 
ment for it, and for * Jurgen might iſſue proceſs re- 
turnable before WW. At 0 ace dir we en 7 
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The triminal matters: fon: of which it hubicoyningncy 5 
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were of all kinds; but they were divided into crimes and 


miſdemeanours, properly ſo called, and into pleas relating 
to franchiſes and liberties, - As to crimes and mifdemean-/ 
ours, it had a juriſdiction aſſigned it over every ſpecies 5 


thereof, from high treaſon down to the moſt trivial: (treſpaſs; © 
and it had; alſo a controuling power given it over all eburts 
of criminal juriſdiction then in being, or that might be 
— Over ſuch as proceeded according to the com- 

aw, by, writ. of error, or certiorari; and over Tuchias /- 
proceeded, in ſummary way, or in a courſe different from 
the Feng law, by certiorari only, unleſs: ſpecially» prohi- 


bited by the ſtatute eſtabliſhing ſuch ſummary or extraordi- 
nary Joriſdiction. If a matter came into this court by 
certiorari. before trial, the King's Bench might ſummon a2 
jury, and try it at bar; and fince the ſtatute of Maſiminſer 


the ſecand, may award a niſi prius to try it in the country, 
with the conſent of the King's own attorney. And this 8 
court retained ſo much of the criminal juriſdiction exer * 


by the Aula Regis, that, upon its removal with the ſovereign, 


it 1% facto ſuſpended, if not entirely put an end to, all c 
minal proceedings before any other tribunal, 
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upon facts diſcloſed \ in the "afidayity'6F'ptivite 


"the. King's, charter neglected, in the ifign | 
ih requently in", 
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ſtop any further proceedings, as being then coram non judice. 
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And if any ſubject was illegally confined, he Ya entitled 
J * eee 5 4 . , , 
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one of the judges hereot in the vacation. All which*(eem 
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5 1 AS to the civil branch of its juriſdiction, that griginally 
was yery narrow indeed, though at this day it engroffes moſt 
of its attention. For as a court of primary juriſdictioriꝶ it 
* Þad only.cognizapce of injuries alledged 10 Kave'beeti eom- 
mitted - with force, or in which, the defendant' was charged 
With falſity or deceit, Injuries committed with förer Were 
all. 5g helft vi et armis, and others of the ſame nature, as 
cjefiment, replevin, reſcous, pound. breach, and fortiblt entry. 
And thoſe wherein the defendant was charged with! fal/ity 
or deceit,, were remedied by*writs of conſpiracy, ' deteit\" and 
the like; for in all theſe caſes the defendant was Lrable to 
pay à ſine to the Crown, as well as damages to the party 
complaining. In what manner the court of King's Bench 
obtained cognizance of the various civil actions it now holds 

. plea of, will be ſeen in a ſubſequent chapter; but it muſt 
2 35 * 
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gf; appeal from, the Ca 75 Fltas, and oth eriot courts 
þ — tek ingd 1 90 10 08 ele Ne "of rs id! Alle alſg lie 5 ik 
85 © 


| hen the. 2 e 1 "to the” eB 7 
common laws as, upon petition. de dr; wits, mon Fans s de gr 8 
A ef; 6 Ace Je irenfactas,. to repeal Tetters-) atent, 


reef, und Executions, upon Halutes. „And fte any ihis 
pos AS! Jeing the jth couft, of the Lord Paramount, 


all, prerogative, proceſs ,whatever iſſues, to, any place wl 
wn it or, May, 24 frer. become, a Bin art 'of 755 N 
.of the Crown ö; and therefore when j the 
_Kgnguyt « of Wales, | had. added that country 4 e 450 hind 
the Aung g. (ene þ_bad jujiſdiion in Wales, WI I 
King had. a2 10 cfablibed his claim as 17 Pa Jene ver 
the ing o of, Scotland, the 720 of King's. "BY 
_ fate at exturgh there, and a rerwards ſummoned the hg 
Lie King and bis vaſſals to appear at Weſtminſter er, So at 
gay it has a juriſdiction over Ireland, the We of in. 
Norman. iſles, and the plantations, by its prerogative nh 
_ but with Seetland, or. with the Pfivate dominiohs' of ihe 
by Sovereign, a the Spare of, ee it has nothing to 
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5 be court of fp pi PR which had” been perfeched 
and eſtabl, ſhed. by 44agna Gharta at IVotminfter, was next 
an, authority to the, Kiog' 8 Bench; ang as it was inſtituted | 


ſolely for the inveſtigation. of. the civil. conc Us "of the 


eee. very e been "ſited b by. 155 ward 
Cate, The Lock and Key, of omme n aw. By. ing 
Edward's plan in this court, all cauſes w atever, 4500 in 

to forty ſhillings and upwards, of a civil nature between ſub- 
„ect and e, were ce to be decided. For bere 
not only all real 958 un leſs where the King bitmſelf 


Was a party; who. wigb t ſue in any f his courts but alſo 


: "= perſonal and mixt actions were to be Et 3 though 
92 in ſome 'perſona), and mixt actions t the 
Foncurrent juriſdiction 10 % it, as in treſpaſs 7 wi et rink 


ing 8 Bench Had a 


». repleuin, cjectment, and the like - theſe ſayouring of a Crim 
nature, and in which the defendant | Was formerly able 

«to pay a fine to. the Eing _ "he Common Pleas had alſo 

Juriſdiction gixen it. * cauſes originally Feten in in 


inferior cours, and at the inſtance. of one of che, parties, 
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xxxvi, INTRO DU CT ION. 
ſometimes upon ſbewigg earls to the court, at CE with- 
out ſhewing any cauſe at all, was impoweted award 
| praceſs, as the writ of p- recardari ; factas loguele 58 back rede _ 
By curiam, and Falle b to xemove the 1 . 7 88. 

ut it ſeęems that it not the power to inv ligate errors 

in a, judgment, of a court of record, though. ſome la wyers . 
of.emjornce have ſuppoſed that ſuch juriſdiction belon; ngs 

This Court tog, as being one of the 9 ſup erio 

0 was authoriſed, upon a ſuggeſtion made in teltd 
time that an inferior court, whether tem oral or eccleſiaſti- 
cal, was exceeding its juriſdiction, or holding plea, of x 
matter not cognizable by them, to award 4 Tt 
though no original plea was therein depending. This 
of the Common Pleas to grant prohibitions was olemnly TROL 

ſed and allowed by all the Judges of England *; ; and Pau aughan 

Chief. Juſtice. acknowledged ſuch juriſdiftion' to belon n 

to it. Jo this Court appertained, as it did alſo to 
court of Exchequer, the right at common law, where at 
ſuitor of it was , impriſoned, to grant the writ of Fn 

Corpus ; and if he was illegally detained, to diſcharge't bim; : 
but if jt appeared that he was. confined for a criminal matter, 
neither this court, nor the court of Exchequer, could pro- 
ceed to inveſtigate the charge, but were bound to remand 
him; or elle, if the, offence was bailable, to take bail for { 5 
due ap earance; in, A, court of criminal juriſdiction To. 
the. Habeas 155 act ||, for the better ſecuring the 92 
of the ſubject, provides, That it mall be lawful for 11 

e priſoner to move and obtain his "Habeas Corpus, as wel 
< out of the high court of Chancery or court of Exchequer, 
as out of the courts of King' s Bench or Common Pleas, 
« or either of them; and if the ſaid Lord Chancellor or 

„ Keeper, or any Judge or Judges, Baron or Barons, for 
de the time being, of the degree of the Coif, of any, df” the 
a courts, aforeſaid, in the vacation time, upon the view d | 
& the copy of the warrant of commitment of detainer, 

« upon oath made that ſuch copy was denied, ſhall Gb 
any writ of Habeas Corpus, by the ſaid act | required” to'be 
granted, being moved for.as aforeſaid, they ſhall ſeveratly 
e forfeit to the priſoner \« or SY gfieved the fum A five 
Xn hundred Pounds; "Ma ee 
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See Wood's caſe, 3 Wilſ. 72 
31 Car, 2. c. 2. .. 10, | 
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N Jjuriſaiction of the Cuurt of PX Pthrqutr has been kl 
ready diſculled, as the eee of it took place long 
before the reign, of Edward the fir, 55 though he certainly 
new-modelled it, when defining and aſcertaining the Juriſ- 
dition, of the fuperior” courts on the diviſion 65 the power 
of the great Aula Regis. In his time we find the court of 
Exchequer divided” into the court of Pleas, the court, of Re- 
ceipt, Which 1 is the true center into which the Sovereign 8 
revenues and profits ought to fall, the court of Accounts, and 
the court of Equity in the Exchequer Chamber, compoſed of 
the Lor | Treaſurer, . Chancellor of the Exchequer, and 
Barons, To theſe courts King Edward the third added 
another, compoſed of all the Judges of England, beld on 
account of ſome difficulty ſtarted in a point of law; the 
juriſgiction of which ariſes, when the Judges of the reſpec- 
1115 courts of King's Bench and Cimmon Plas are equally 
divided in opinion, or apprehend great difficulty in a caſe. 
Whenever this happens, they are directed by the ſtatute 
Edv. 3. c. 5. to adjourn me matter into the Excheguer 

6 amber, to have it argued by all the Judges of Ea | 
Before this ſtatute the record in ſuch caſes was adjourned: 
and determined in Parliament, which was attended with 
reat inconvenience; but howevet the ſame ſtatute ordains, 
that if all the Judges in the Exchequer Chamber are equally 


| divided, it ſhall be determined at the next Parliament by a 


Prelate, two Earls, and two Barons, with the advice of 
the Lord Chancellor, and Treaſurer, and others ue the 
Rags Copeell e Ng po we 


Ing the ſame reign a Court if higeat was alle inſtituted i in 


the Exchequer Chamber, for the examination of errors in the 


Exchequer, by the ſtatute 31 Edward the third, e. 12. Be- 
fore the eftabliſhment of this court, errors in the Exchequer 
had ſometimes. been examined before commiſſioners ap- 
pointed by the Great Seal, and ſometimes in Parliament; 


the uncertainty of which became a conſiderable grievance to 


the ſubject, and therefore Parliament was petitioned, ſo 
early as the 22d of Edward the third, that the erroneous 
judgments in the Exchequer might de examined in the 


King's Bench; but this Petition for ſome reaſons was then 


diſliked, ee ee eee to. But the Legiſlature 


ſoon afterwards enacted, That in all cafes touching the 
«« King, ar other perſons, N a e of error in 
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* See 4 Inſt, 68. 110. Co. Lit. 72. 6. and 2 Bu. 46. 
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ne Bxthchuer, tb Chancellor rand. Treaſurer ſhall\gaufe, 
<O'the: fesord ich bs brought beforecthem;-ahd taking do them. 
cen 5 eee perſons, ſball : gall; befgrs; 
ci the tl Barbns of the Exchequer to hrar the caufę of, 
«© their judgment 3 and if upon examinatiòn er ron be found, 
"they all amend the rolls, and ſend them inte the, R 
* hequer to haye execution.“ ni rb on bel YITEq) 
AMD as d 221 56 Tor bivos noi hs dog ai btoc 
In the reign of Queen Elizabeth * alſo another court of 
Evthtquer" was eſtabſiſhed, for | examining: errarsgin cauſes 
eighty "commenced in the court of King's; Benchsi which, 
before that time, 'uſed to be examined in Partiament. The 
ge of this, as well as of the other courts for.thej nveſtigan 
ion of errots in cauſes commenced in the King's Bench and 
Cogmot!'Pleas; will be ſeen more fully in the ſecondyo- 
fag e of this work. But as I ſhall have no oppartunity of 
freiting of the courts for the examination of the errongous 
proceedings of the Exchequer, I cannot help remarking, 
55 the Court of Appeal, founded on the ſtatute 31 uf Hd: 
oed the third, as amended by the 31 of Elixabelb, c. 1. 
16 Car. 2. 2 and 20 Car. 2. c. 4. of all other icourts of 
trot ſrems beſt adapted to the great purpoſes of juſtice; 
the practice of the reſt frequently affording delay, from the 
liberty given a party to alledge diminution: in the record, 
which creates the neceſſity of awarding a certiorari, This 
2 generally ſits on- the! ſecond « Tueſday. in every term, 
Ang, with the ſix other dourts before- mentioned, at this day 
*conftitute' the whole of! the Exchequer at Ilſeſimiuſter ; the 
antigüity of which, with their ſeveral officers and duty, 
may be ſeen more fully in 4 Inflitate, 103. 2 Camyns Digeſt, 
| 477. and 2 Inſite," 104. 551151815 5611 1 — 
3 1 91} Oy 
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3 | 71... Of. CH YEA. 
To the Inferior Courts King Edward conſigned a juriſdiction 
ver all trifling actions, wherein: the damage laid did not 

| exceed forty ſhillings. For by the ſtatute of #Glaucefery. it 
was enacted, Fhat none fhould have trgſpaſi before, the 
King's Juſtices, unleſs be ſwear by his faith that the goods 
taken away were worth above forty ſhillings.“ The con- 
ſtruction put upon this ſtatute was, that it was only in af- 
firmance of the Common-law, and the treſpaſß intended 
was only treſpaſs on the caſe, and that it cauld not mean 
treſpaſs with force; becaute no inferior court,, was empower- 
ed to hold plea of treſpaſs vi et armis. On this expoſi- 
tion of the ſtatute of Glaucgſter, the caſe of Lambard and 
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' ib Stat. 27 Elix. . 8. 5 8 7 6 Edw. JI. Co 8. 
i Thurſion 
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Thurſton + ſeems be deze begab, I Fa an Aeönz 
of (treſpaſs 2 et armies) und damages 1250 i if S441, illings 
ofnfly'i tb which dec}aratinn;.the defendants demuire A n 
inffted thee the Court of King's Bench chad: go; Juriſgi 
the Aamag 'alledpged being undt rey billings Pvt ta zþi is, 
object ion che court anſwered, that il tre ſpaſe vi dais 
under forty'ſhillings, did not lie in, a ſuperior; egurt, öh e 
party had no redreſs in ſuch caſes, becauſe the, Hine im- 
oſed in ſuch action 210 not ye. ſet by an infertor court. 


2 1 1 
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21 affdavit required bs that Ratute! of Cleuceſler, WTR 
ous. to the commencement of an action in the. ee n 

c that the matter in diipute. amounted to furty ſhi ings g 
has long'! ſince been diſuſed in the King's, Nench and Comme 
Pleas, 'though in the Exchequer it is ſtill a Frequent. moi aps 
diſmiſs cauſes of ſuch trifling account as beneath; the, 
ty of the court. The Legiſlature. however, willing ta ther 
to the inferior courts that portion of daa 
intended by the Common Law, and 22 by; 96k a- 
tute of Glouceſter, and of which they h 2 ce been, deprived by | 
the diſuſe of the affidavit preſcribed by that ſtatute, ha 12875 $ 
ſide-wind endeavoured to revive their conſequence . by, the 
ſevetal ſtatutes made to deprive the plaintiff af the colts of 
his ſuit, upon obtaining a verdict in cale the s ound 
by t the) jury do not amount to farly ſoillingta: a wig qrradi 
0 A's to maritime EONS lterg W on ne 

tel within the limits of the royal reſtdenge, which with 
other matters were cognizable by the Aula Regis original 753 
but which were uſl ually referred; to the Mahal and Conftable, 
King Edward aſſigned them on the diviſion, of the coults 
their peculiar ſuperintendence. But the juriſdicton of Hee 
officers naving no interference with the {ubje I propoſe to 
eifcufs," I mut refer the reader to thoſe) writers Who bave 
treated More fully on it, and ſhall haſten ie conſider, the proceſs 
. adopted" by the. courts of King's Bench and Common Plas, on 
"tet ſeparation, for the'decifron of cauſes, and the alterations 
*oteaſjoned therein at different ee of time for lie of the 
Porties, and e e of ee STI e rnd 
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I 3 'The fine originally ipoſed 5 an en Aids 18 taken act 1 
ſtatute 5 . N. M. r. 12. as being ophreſſiue to poor defen- 

> danke: who were liable to be outlawed for. Boner) ment thereof, 

being a debt due to the Crown. 
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HE King's Bench, on the diviſion. of the juriſdictio of 
the Aula Regis, had, as we have ſeen, an original two - 
fold juriſdiction aſſigned it, — the one over all pleas of the 
crown, not immediately relating to the revenue. The other 
over certain civil matters ſavouring of a criminal nature be- 
tween ſubject and ſubject. The judges of this court, by 
their appointment, were the Sovereign Juſtices of Oyer and 

erminer, Goal-delivery, conſervators of the Peace, and 
ſupreme coroners of the Land. All pleas before them were 
Rilled coram Rege, the King by the conſtitution of the court 
being always ſuppoſed to be preſent ; for the Juſtices of the 
King {Bench and the Chancellor were directed to follow the 
King, “ ſo that he might have at all times near unto him 
(nr Hes of the law. | 


The proceſs adopted and uſed on the civil fide of this court, 
now the ſubject of diſcuſſion, was a peculiar ſpecies of . pro- 
cCeſs, entitled a hill of that county in which the court, at the 

time of the complaint made, happened to be fitting. - But 
this proceſs it muſt be, remembered, was only calculated and 
framed for injuries committed with force to the perſon or 
property of another, and for which the party offending was 
liable to pay a fine. to the King, as well as damages to the 
plaintiff, . For of ſuch civil injuries only could the King's : 
Brxch hold plea of in the firſt inſtance ; and theſe they were 
empowered. by the fundamental conſtitution of the court to 
determine, without any original writ out of Chancery. An 
ofgingl proces its own, for apprehending of treſpaſſers, 
and thoſe accuſed of having committed any forcible injury, 
was neceſſary for this court, as by its coming into any county 
it immediately ſuperſeded the ordinary adminiſtration of 
juſtice by the general commiſſions of Eyre and of Oyer and 
Terminer. The party, therefore, to whoſe perſon or pro- 
perty any injury, accompanied with force, had been commit» 
ted, had liberty to apply to this court for redteſs; and, in 
order that proceſs might be awarded to bring in the offender, 
the plaintiff drew out his complaint and entered it on the 
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a Stat. 28 Edw. I. c. 5. 
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records of the court, * which muſt have alledged a. treſpaſs, 
otherwiſe this court could not hold plea of it. When this 
was done, theclerk 3fithe court! was wWärfaftted to iſſue the 
bill, which was the only proceſs he was authorized to award 
in the farſt inſtance. f ar, ſuch ſor t of complain t. Fhis 67" 
was directed to the Sheriff of that county in which the court 
happened to be, ſuppoſing that the defendant was to be fo 7 
other county than where the churt was, àc it had nd imme 
diate juriſdiction of civil matters though kontra Pacem elſe- 


li 


aA <Q + 


FE 2 1.8 ; . f ! SIN CU 2 ER 1 QOH 
in Pagland, to anſwer A. F. of a plea of treſpaſs, 
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* Trye's juſ. Filizar. 98. 


+ All 'wrus, proceſs, pleadings, and law proceedings what- 


ever, from the time of the conqueſt till the 36. of | Ear. 3. were 


in the Norman French language. But by that ſtatute the pleadings, f 


Ke. in court were directed to be in Engliſs, though engroſſed and 
entered of record in Latin; and fo they continued till the 4 Geo. 2. 
c. 26. when they were directed allo to be engroſſed in the Engliſh 
language. 1 Sid. 129. 
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Hejent notoriety, qþe,gour obliged. - Sheriffs 10 who 
the execution of PrOCElS, to Hake 127 t ereof. <f 
Fr at their a de; ik, re Sher as eee the! 
:tendant, he was to keep him and ce bm in. 975 . 
the return day; 3 tar. if h e let him at 1 an 1 as 2 0 15 
forthcoming, the Sher was not only liable 1 make am | 
to the plaiatiff, but. might be proceeded againſt by ere « fo 
for a contempt. If, on the other band, he Wẽã ñ7. not 557 | 
hended at all, the Sheriff might fafely. return a2 fron ft im 
wentus,” indorſed on the writ. Or if the defendant had 16 
into a liberty or franchiſe, into which the Sheriff could, not Y 
enter to execute proceſs himſelf, (provided be bad ſent 4 
warrant to the Steward or Bailiff thereof to arreſt the de- | 
tendant) he might return on the bill, ..** _ HMandavi ballivs 7, 
&c. et nullum dedit reſponſum, &c.” reciting, the ſpecial mat- 
ter and that no anſwer was given. Upon this latter return, the 
plaintiff, might ſue out another proceſs called, a ** + Non 
omittas bill,” directed, as before, to the ſame Sheriff, recit- 
the mer bill and return, and commanding him to ar- 
10 the defendan t. en any liberty or privilege plac 
in his cqunty, 


"Toma af + inventus.y was s returned to the Bill, and the plaintiff 
3 Teaſon to think that the defendant was ſtill in the ſame 
county, he might have another bill, and after that a third, and 
ſo on till the defendant. was caught. But if the defendant had 
removed into another county, the nett proceſs the plaintiff 
might ſue out againſt him was a Te/fatum bill, directed to 
the Sheriff thereof, which. ſoon gained the name of a Latitat, 
from that ward, being within it. This, Teflatum bill was 2 
Writ teſted i in the name of the King, and i in it was recited, the 
former bill. and. return, and then it was, ſtated, that \ on i "the 
Baintiff”'s, behalf it, ꝛuas 2 755 that the defendant 5 6 run, up 
and down, and fecret imſelf in that county, therefore i it was 
commanded the Sheriff to take him, and have his body in court an 
fach a ts, ee e the e A thes be in E . : 

yoke Te - — 

5 But! it t tems that! in en d times it 8 an amal exception: oe 
an indifferent perſon to Ps” He Manet Snow where the en Was. 
Vige Ld. Nara. 3a. nng 2 5 

1 The ſtatute We c. 39. is «the fir kante hich apklave 
mention of a ed inf 1 though lord Cate ſuppoſes ſuch writ 
was at Common Law, becauſe mentioned by Bracton and Fleta, and 
it certainly was often awarded before the fatute M zſt. 2. But after 
this ſtatute an action lay againſt the Sheriff i ene 2 weer 
without a u omittas writ. 4 361 
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"Tf the defendant Fa ning not to be atreſted before this 
9 0 925 ſpent, . but a Hon oft inventis Was teturned on it, 
Tip rn e lues out other Lp to the like _ 


9 125 e to ente 7 tha franchiſe in ene of ae 
proces. 115 For as the Bailiffs of franchiſes were Bailiffs to 
their, lords. by particular grant from * crown, the Sheriff 
| could not enter, a franchiſe, without a ſpecial authority. 
Nor \ was the Sheriff anſwerable for the Bailiff's falſe returns 
becauſe they did not belong to them, but to their own Lords; 
ſuch return therefore was made by the Lord's Bailiff, 1. — 
not by the Sheriff s Bailiff, | | 4 0 
But if the Bailiff of the franchiſe had aides an e itogelent 
; return, and the Sheriff returned that to the court, they for- 
merly held the Sheriff was anſwerable, and not the Bail: 
For an inſufficient return is no return; and ſo the She 
ought to have ſaid, nullum dedit reſponſum. But this was al- 
tered by the ſtat. 27 Hen. 8. c. 24. which ordains, that the 
adierèldments for inſufficient returns made by Bailiffs of 
franchiſes, ſhall be ſet on the Bailiff's head and not on the 
Sheriff's: ſo that it ſeems, that after an amertiament for 
an inſufficient return, e Was as none, a non enmitter 
might be awarded. e N 5 eee : 
"When, kofives; the © gebende wh aries; cites 60 the 
bill or the latitat, the ſame was indorſed with cepi corpus ; 
and accordingly the party, at the return, was brought into 
court, when he was either deliyered over to the care of the 
5 He, or ſuffered to. e in W. to ſtand the event of the 
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POE: the Earl M bye 28th of WO the f. 
Lat. 3. C. 3. had a particular juriſdiction aſſigned him, yet this great 
officer of the king's houſhold had the cuſtody of all the priſoners 
in the Court of King's Bench, and detained them in the Marſpalſea 
Prien, as appears by the 39 Hen. 6. 32. b. Spelman, verbo Ma- 
reſchallus ſays, that all the Marjbalſeas, viz. Marſhal of. the Mar- 
ſualſtus, Marſhal of the King's Bench, Marſhal of the Exchequer, 
c. are all derived from the Earl Marſhal of England ; and that he 
| had granted the Inheritance of the office of Marſhal of the King's 
Bench out of him; Vue Lord Raym. 1177 — And per flalt C. J. 
I. Raya. 8031) the office of Marſhal of the King's Bench Priſon, 
was not derived out of the office of Earl ase of England till 
3 late as the time of James the fir ft, 


ſuit, | 
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ſuit. In ſuch caſe an entry was accordingly made. But, if 
he could not find ſureties, he was brought up. from time to 
time by the officers of the {ar/bal, till the matter was finally 
heard and determined, | 


—— 


2590 goto ws wind) ally We e ind e 
When the defendant was once brought into court, the 
plaintiff within a certain time was to n hi 
or recite'at large his complaint; but, before the. de dae 
was put to make his defence, the court obliged the plaintiff, 
according to the old Saxen cuſtom, to produce two or more 
perſons as pledges or fureties, who ſtood as a ſecurity for him 
that he would profecute his ſuit with effect, and without 
delay, which if he failed to do, theſe pledges were amerced., 
Phe preciſe time of finding theſe pledges does not ſeem well 
aſcertained. For lord Czke ſays, “ He that ſueth by 57⁰7 
ſhall find pledges de proſequends in fine billæ, but this has been 
6ofitroverted,” f The better opinion ſeems to be, that 
the pledges in this caſe were not always required upon 
firſt entering his plaint on record, but it was ſufficient if the 
plaintiff produbed them at any time before the defendant was 
called upon to make his defence. When theſe pledges how- 


ever were found, the defendant was brought up in perion to 


plead to the charge, or appeared if he was admitted to bail, 
tiff the ſtatute & Nfminſter the ſecond, empowered him to ap- 
point an Attorney; to which plea the plaintiff might reply, 
and thus the parties went on till iſſue was joined on a matter 
of falt, or point of law: all which proceedings, till final 
judgment was given, were had ore tenus in court, and mi- 
nuted down by the clerk. _ 


If Sheriffs neglected or refufed to return writs delivered 
to them, the plaintiff was directed by the Statute Meęſtminſter 
the ſecond c. 39. to make complaint to the Juſtices; where- 
upon.a Writ Judicial went to the Juſtices aſſigned to take 
the aſſizes, to enquire of ſuch as were preſent at the.deliver- 
ance of the writ to the Sheriff, if they knew of the deliver- 
ance; of which an inqueſt was returned. And if the in- 
queſt found that the writ was delivered, damages were 
awarded to the plaintiff or demandant, having reſpect to the 
quantity or quality of the action, and to the peril that might 
have come by reaſon of the delay. The like 1 Was 
alſo given againſt the Sheriff, in caſe he made a falſe return 
of tardz, or that the writ came ſo late that he could not 
execute the commandment of it. But this method of pro- 
ceeding againſt Sheriffs has long. ſince feil into diſuſe. 
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| H E court of Common Phas, which, in | conſequence, 
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had, but only a delegated authority to inveſtigate, thoſe 
iis fs, en SITES - 3 he 34 6308.54 4 2 r 
matters Which were expreſsly referred to it, For the Nor- 
man maxim was ſtill adhered to in this, that there ſhould'be. 
no proceedipgs in Common Pleas between the People befafe. 
the e original writ ; holding it 
unht, that thoſe. Juſtices, who were only the ſubſtitutes of 
the Crown, ſhould take copnizance of any thing but what. 
was | articularly referred to their judgment. The party 
there! ore who had a cauſe of complaint, and was enabled 
to ſue in the Common Pleas, firſt reſorted to the King's 
High court of Chancery, the grand repoſitory; of allſoriginal 
writs, and where the ſame were to be made out according. 
to the nature and exigenc of the caſe, and there purchaſed. 
his original + writ, adapted to the ſort of injury. he had re- 
nee II ILY IX 143 1 b „ee 

ceived, and fought to bave_redreſled, The. plaintiff, gad 
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from proſecuting any ſuit formerly, as Aliens, Jews, p e ex: 
communicated, guilty of a premunire, attainted, outlawed, c. 
and ſome of them are diſabled even at this day from proſecuting 
any fuit while their diſability remains. But the neceſſity of trade 
has” gradually mollified the too rigorous rules of the old law in 
their reſtraint and diſcouragement of aliens. For an alien enemy, 
who is here in protection, and a Few, ho was looked upon as 
an enemy till commerce taught the world more humanity, may 


now have the lame juſtice done them as à natural ſubject. Vide 
Ld. Raym, 282, &c. Villeius alſo, were diſabled from, ſuing any 
other than their own Lord, and him only for an atrocious battery, 

as, they could acquire no property during their Yi/lzinage.. , . 
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1 Dicintur brevia (ſays Flac, who wrote in the time of Ed, 


ab the firſt) cum frat formata ad fimilitudinem regulæ Juris 3 fue | 

 breviter et paucit Verbis intenticatmt projerentis bxpenunt, ficut 1775 | 

Juris, rem 'que effi Breviter entirrat ; non tamen ita dibet offs brivve, 
= 1 g 
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for this writ, although the King's ſtipulations in the Great 
Charter were “ nülli ventlemus, mulli negabimusry'\ nulli Lge 
remus juſbilium vel rectum For this article was) only 
meant to provide againſt any ſubje& being in futurt ag. 
grieved by thoſe enormous fines formerly: exacted by the 80 
vereign and his Chancellor upon giving permiſſion to ſue in 
the King's courts; and as theſe fines upon original writs 
were by this time well aſcertained, and reduced ton certain 
ſtandard, the people did not heſitate to comply with them. 

In the courſe of this Introduction, I ſhall find another place 
to treat more particularly of the nature of theſe fines payable 
upon original writs, as even at this hour they continue to 
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570 codthin- hie arigindl writ,” "ey e plaintiff 3 out a 
little abſtract or note, called a Præcipe, for that ſort. of writ 
he was adviſed to purſue, and carried the ſame to the Chan- 
cery, Where, on application to the Curſitor of the county in 
which his cauſe of action aroſe, the original writ was made out 
for him, returnable in the court of Common Pleas. Original 
torits were in their nature twofold, and were mandatory 
{letters from the King, ſealed with the ſeal in the Chancel- 
lor's cuſtody, directed to the Sheriff, and either required 
him to command the defendant to do juſtice to the com- 
- plainant, or appear in the Common Plias at Meſiminſten on 
the return, to ſnew why he did not comply; or elſe re- 
quired the Sheriff immediately, without making any pre- 

vious command to give up what was demanded, to take a 
- ſecurity for his appearance in court. The firſt fort of writ 
therefore was optional, the latter a peremptory, and they were 
called by the names of a Præcipe quod wall and 2 WAP Xe 
- Feeerit ſecurum, or, for ſhortneſs, a Pong. 50 

The præcipe quod reddat was proper when is plaintifps 
action was for a ſpecific thing, as for the recovery .of a 
debt certain, or for the reſtoration of ſuch a chattel, or: for 
the giving up ſuch a houſe, or: ſo much land, ſpecitying 
the nature and quantity of it. And if upon the Sberiff's 
requeſt the defendant did not comply, he was to fummon 
him to appear at M iſiminſter, at ſuch a day in term. But 

before ever the defendant was made acquainted with this 
writ, the Sheriff was to take pledges from the plaintiff to 
proſecute his ſuit with effect, if he had not already found 
them in Chancery upon ſuing out the writ. Theſe pledges 
were in thoſe days real and reſponſible people, and not 
mere nominal perſons as of late; and the taking of them 


was uſually entruſted to the bent as he beſt knew thoſe 
in 
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AWNTRODUCTTON. ii 
n lib hailiwicl, and wagtorcolledh the amæteiament ſet an 
them, ig the plaintiff did: not pteuail in his fuit ; and if they 
could: not an{wer the; amefciament, the, Sheriff was liable to 
the King fur their ſuſufficieney At the; day; ſpecified; in 
the vrri tg lor Within a day or tor after, the gheriff returbed 
to the ot Common Pleas What had been done in pur- 
fuanc6-of it and if the defendant diſobeyed the Sheriff's 
verbal monition, he returned as well the names, of the 
pledges found him by the plaintiff, as the names of (thoſe 
by whom the defendant had been warned or ſummoned:tb 
appear, 19943 919111 to ren t 0 /. 0. 710i 1857 OT 
2 sinne 0 1h £103) if, ener k eee Enge nogqu 
The ji te fecerit ſecurum was proper when the plaintiff 
only ſought a recompence in damages from the defendant 
for ſome injury done by him. This writ! authorized! the 
Fheriff, if che plaintiff made him ſecure, to proſecute his 
claim, to put the defendant by ſaſe gages and pledges 10 
appear at Meſiminſſer at the return, io anſwer the;plaintiff's 
charge contained in che Writ. In this caſe, if the deſendaut 
could not find pledges of ſufficient teſponſibility for his due 
appearance in court, the Sheriff was authorized, to take 
gaget, that is, ſome of his goods aud chattels into his cuſtody 
the better to compel his attendence. Whatever he did 
therefore in conſequence of this writ, he returned to the 
1 Comman Pleas. F Neither by this writ, nor by the! præcipe, 
was the perſon of the defendant at; all moleſted, ſo tender 
vas the law in thoſe days of the liberty of the ſubject ; for 
of his perſonal freedom no man could legally be deprived, 
unleſs for ſome. criminal. flagrant. offence injurious: to the 
government under which he lived, or ſor ſome tortious act 
committed with force, and con ſeq uently in - breach of the 
peace, which his allegiance; and duty lequired him to keep 
and preſerve. | | | 
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If the defendant was not to be found. in: the county; or 
had no houſe or land wWhereon he could be ſummoned or 
War ned to appear {tor in real actions a warning on the land 
by erecting a white: ſtick or wand was ſuſficient J. the 
Sheriff returned the writ indorſed with a nihil, or *< ml habet 
in bailiva mea per quod ſummer pateſi, that the plaintiff 
might ſue out proceis elſcwhere againſt hing 
0 izatalg aff abelg 52161 1:1505 201-7118 
When ithewriginal writ was returned to the court of Gam- 
mn Pleas, | the 1cauntithereby became poſſeſled uf the cauit, 
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nod gl Nl fugther praceſs, xelating thermta,ciſſued, framithenrers, 
[3 1055 ant ab en ſurmoged, and did nod appear 
ers With four day the guats die palh of the ratutn ot ther 
wrif, or fend an; c 5 ore luft gient excuſe to tha cont why: 
he'could not Al atten 1 8 plaintiff was at. liberty tb 0 
a further ; proceſs. agdint. bim. Of. the in w [ty all hahe 
occaſion to. peel, more. fully he hereaften; ati pięſent led iti ſ uf 
ice ic iy, that theſe_ intermediate, days ware allemed 
gratia by 1 court, and partly aroſe from an idea enter 
tained by our anceſtors, that it was beneath the dignity of a 
free man to appear or do any other, act, at the ,preci(e tinke 
for that purpoſe a appointed, and partly from a conſideration 
= the NET that ſome, unavoidable. accident or other might 
nuf to Occasion a delay, though. the party did not mean 
end an \excuſe, 3 and h. ene to diſobey the 
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King's Writ, iti Ind mid Anras hobte ws 
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2 115 200 A mw þ 0 
| ie | next” proceſs which flued: from the court of Gem 
mot, Teas, 1 upon a "difabedience of the original) writ, was)! 
callelf an Atiaehment, and though it could not actually be 
ſuet Hut till the ſuarto die fol of the return of the origin, 
mi 5 t yet beat 475 on the very return- day of that drit-. 
The writ of attach ment commanded; the Sheriff to put by 
fate” Leber and Pledges the defendant, ſo. that he appear at 
Wh mu ron ſuch: 4 day i in term. Theſe gages were again 
for eite ed, aud bis, ſufeties alf amerced in caſe of his non- 
appearance. within the (quarts. die. paſt-of the return of this 
writ of attachment, 1 eſs. lake had, e an aw, time 0 
excuſe” his default, 8 ET te t mers 4410 
* Jos D S a Feniging od, 
The ſubſequent. proceſs. to the Pg to compel an 
appearance was a writ of diftringas, which bore: 4 on abe. T 
very return day of the writ, of attachment, though not actue 
et; out. till the quarts. die poſt incluſive of ſuch return z 1 
f. the defendant again made default, a like writ might 
iflue 44 infiutum, commanding. the Sheriff to diſtrain the. 
defendant from time to time; which was done by taking his 


. 5. the ndr of; his ande, exljed. He, en, 
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* 15 was « lektled W all 1 avrits, and 3 . 
ed thereon, ſhould haye fifteen days between the fte — Ty 
returu in order that there might be time for the; Sheriff to. make 
the fummons; Hool h 5. and that a man might come from the re- 
moteſt part of the kingdom, which he. is enabled to do within that 
ſpace 01 time, at the rate of travelling twenty miles each day; 
ſo man miles being computed a ys journey by the law, 
and thence called Dieta. 2 Inſt. 267. | 
4 55 were 
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But for-injuti6s committed with, Haie to 10 ers 117 
perty n or polſeion? of tlie plaintiff, che 00 to puniſh 
breagh;of: the peace, and prevent” its "dift urbance in 0 A 4 
bone Process a Jainſt the defendant s perſon. ;B 15 
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2 againſt him, but without any previous Mae 


on which he muſt have made a default +. And x chis proces 


was/alowed, hot only in actions of tre! paſs & vr et mii, but, 


alſel br, ſome! other' injuries, which, "tho bot forcible ew. 
ney ee '#gainft the peace, as, decti 1197 c »/pirac ac 901 
becau mall theſe caſes the. violenge f the ng 1925 

a morevſpeedy remedy” for the part e Ws 1 8 1579 
was (Called * A 7 0 4 9 tg 
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the original, The capias as well as all other writs, ky, 
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King's mms) tage in chat of Te che 2 yy 95 5 : 


" If by: his. pickel the detendadt was arre ſted, Ae Sheriff 2 


returned it; with cepi corpus indorſed. But en 


this writ commanded the Sheriff to take and ſeguye him ti 


Fortis! hat might, at his pwn peril, haye let the. 
5 ecant continue at large ;, though } he was, liable, in case ths 
of FS 3 . court, ; i» make amends, to the 
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be might —— the writ with non 77 — 25 and th en the 


101 novin cw name 


— 


lajariff. might ſue out another writ, called a; te/fatur capfar, 

ina different, oounty, in which, it was apprehended. IVR fr 
fendant was gone; and after that an alas, and 

Or if, the defendant had, fled intg 3. rex aps yo 
Sheriff could not enter to take him, he might hays, returged 
the writ (provided his mandate 20. e thereak ate 
arreſt, him. had, been diſobeyed) with mond: . ul 
inp tie rs e on ah 1 W ple ane 
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| ky {of the King's "Bench 1 e give. e 


prebsnd the, defendant zanvithfanding am liert) 1117815 5 
miei, whereas, the von amittag> writs, off the ee 
ſpecify, the particular franchiſe, and. command. the, She 555 
id take. him, bereden, ene ik 05 bm 
. Lad en Yo 111% ot 286. 
qs 07 14809) 303 aww 03 bns BY: 
- > When, che defendane voluntarily , appr: i 
prong the return of the writ, de found N 
een eee d till the luke as hoally,de- 
termined. But if he was, edge bein. e 
procels of capiar, unteſs.hg;found moryprixe of ſuffigient vr 
ſponiibility for; his. appearance fromftimę te time in, gourt, 
and abiding sbe event of zhe judgment, he ys er ny ot 
$0.3he. priſon, of, the; Zleet,,2ud. brought up,in.c ig a 
Warden theregf, as accahon required, to, waße his defenes, 
i} aher ſtatute M eſtwinfer the, ſacon empowered him v Apr 
int anf attorney ae in bis Reafrinom mul ai Must & 
el WW} 34602) 21 vas 2123195 2047 go Enit 2n bagmyb 
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3 Was Trame® like "that uſec iti ſuch 285tis 
Lord's E6breBelboW: For there, if the tenant rade det 


Lord's cott, che Tahds des 
mnted wet ited ately” Htiscd, ahd'if bit the! ſerzureXhe 
tenamt dd appeat, © d offer a ſulnbient eseulſe för nls 
Au Mn er Pore, 'they were by judginent Satded 16 
de (in THUS a8 bne 'Who Was ready to take on him the 
ſeiida? Guties' which the former tenant had renouneed. Of 
FJefablt was made 5 the tenant after he had onde app 
ite ie Luft, the lands were alſo in that cafe (ered 
Bord; and udhudged to the demandant for the tenant's bieten 
of hs Tuty, unleſs he came in after ' fuck feizüte and exl 
cufed his" Irmer default. So When che Bord remitted hs 
* 0 de Ring and it came to him a Lerd Patampuſſt, 
Pröceſs Arab above,” upön default made After fark! 
mons on the præcipe, was the writ of grand cafe, to feize the 
lands for the Kin SY and to warn the tenant to appear i in 
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vdutt ut the return, to'excuſe his default bir the ſumnmbn 

ich if he n ed to do, or̃ did not Fave his! . 

twin tht he Was ether not properly” N 
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3 his ela. “ Bur ir after 2 eee dh tl tenant 
Wh Ter? and 2A further diy giver; fie mee # de. 

| oY Karded Was a Fe 718 int the lande, 
and Ae went 7e met; and Pest judgsient On 
Uhe Tetu 12 Wien, Ir ue did net fark bie default, by N 
Lalging 4 TURE ERGY he Was” eonfiered bb viag 
failed in hi , eupon judgment was given for 
the demandant. If after appearance, —5 the tenant 
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term, and then at t day ma efault. ng et 
155 warded, but the: Rk te c e 
nounced for the detfiandant ; 7 17 
al ee the tenaht, at n e k e 
be Ar 55 have duly” attended to. e oh 
imparled'to another gilt] etit caps Hen Was ay wa 
impat order to brin 1 bly os dure, ie NE 
eSuld' be pfondune ba a e Oh this ech nt F is a 
rhis' day, that when er 1 nn 7 e Tecoy ouer ys 


craves! 0 imparle, a bo is given bh 1 th e fame ne te Tm 0 
for otherwiſe" it an” be e neceſſary hat 4 Pt 40 cape Moe: | 
ite, which would not only: delle the of no uit, b 
krete ah additional expence to the parties Loge in 1 
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e the rergeatie courts: 'of "King's Buch 0 
non Pleas aticheir eftabliſliment, proceed to | bring de T3 endar | 
before the. In what manner the "King's Besch Plaine | 
hifdhce of br aclions unaccompanied | 1 2 ore, Al £24306 
= * of on to compel an appearance i on 
Pld whithTeems'ſo exceedingly dilatory « came t 15 50 
Wall 147 an öppörtunity of ſhewijig hereafter.” 5 90 
doncfude this Chapter without making further 1 e 1 
15 vHick we Have ſcen were required ih af e ca led o 
kaintiff, and in many in inſtances of the defendant. 
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4755 Finding of” Ae was an inftitution 'of then 222 
— „ who" ue the whole ep cople in Alec nnr iel, 1 
& of wh families bach, and thoſe numbered i in reach Hee: 
ge made the” mut! and ſtanding ledges for each 0 ers 
go obedtencè tò tlie aws and preſervation of the public © pe: oe. 
N opt by bis eſtabliſhment could N Fe, civit PLAY tl 15 
Whatever, unleſb he cbuld find two or in 5 the'fa fame de 
cennary as pledges, to ſatisfy the court that e b A 1 e 
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tonaho action bf a hi er flature than an enen, Ce. 
tinue RilÞ cognizable the eburt of Common Pleas. only, oy. 
writs of ripht,” and formedon; 423 d All actions of guare m 
palir, dotorr; partition, and the like. * which court alſo 
muſt the parties teſort to le A ne, r füffer a r 
which-are<carried'on under the forms and Tolemnities" of 8 
real” attion,” Rn ; 


tm rt oo to 
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10 „ "Of the:Efoiga:and. Appearance.dy P17 £3 Oe 
ited ns ANGS. bby n 96) 1913S 190 155007 Et; 
Te privilege-of calling-ame/orgs has als. 

1; -moſhiemciraly. ceaſed, yet as an efugy mu he caſt in 
ſame actions, andibyſome particular perſaus, nas Heer, and 


Members of Parkiament;\ Who are prixilegad from, arreſte 


and therefore muſt be proceeded againſt in the old way, by 


ſummons and diſtreſs, it will not be improper to treat ſhortly _ 
of athis privilege, which was formerly allowedeincixih c- 


tions ta all perſons. But was it to be rene wed and became 
the uſual, practice again, the courts have dedlated they Nu. 
interpoſe and prevent its occaſioning that usneceſſaty delays 
8 gjuſtice and inconvenience to ſuitors, which-it former 
di F. has b e 44110412 e hisbm bad ltd: 
195d EEH i Agon Nie old en batuoglang nad 


In. the court of Common P Jeas, which on its eſtabliſh ent 


bad the ſole juriſdiction of matters of da ο˙⁰ννEũe, u the 
proceſs. was by ſummons and diftreſs. infinite, 0) cm gel uthe 
defendant's appearance; according: to the ufage:of there 
mon law. be ſheriff therefore, upon: receiving) the writ 
was ta ſummon the defendant, Which was done eisher per- 
ſonally, or by-leaving; notiee at his fhouſe anch ſometimeg 
in real actions, the warning ; was givan encilis. Jands aby 
erecting a. vvhite ſtick on wand t. Upon the ſum monate 
def endant either appeared, r Migne d, madeu default. 
If; beg didn the ae den ieee eee 
and the cauſe was proceeded; inaby the cantty and'lif ehe 
did the latter, the plaintiff bad liberty to take out further 
proceſs againſt him. But if he gn, thakrisʒ ſent dan 
excuſe tothe court why: hecould: not attend, heawas dend: 
E 
ther proceſs did not. iſſueagainſt: him.. Before u dai 
appgaraneę an Banc, there was, andi ſtilb iss sgayeaticd Ahe: 
*foign:days Ihe. feſt return; day cof euery drm properly. 
ſpeaking, ß aht ſirſti daxrof had termiʒ and ron dhat dag the, 
i bas ai 14344½ 07 74189 247 12} 714409 ene 
e 078 ANY Be 2162 300 Ds. tf ood Ho e 
Vie Sera. 1194. 2 Mil. 164. 
f Dalton on . . 31. * by 


+ This perhaps is the reefon; jyhy judgments in} the; Common: | 


Pleas relate to the 2oign-day of the term; whereas in the King's 
Leach they only relate to the firſt day of the- term 
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nz FITRODWOTWITDS 
eovrt:aiſed formerly to ſi fand ithe culfondcontitines2y this 
daycto/dpen the counts! on the: frſtoretutn of the 22emw bj 
one 5 the Judges thereof] to hre e oncdxcuſtbof = 
ſuch as did not appear according to the ſummons of the 
writ, :1 Thb day thereforecame ernie Hh¹ ay. 
oE:the>term: = Anfrfeign lay in all action r i 
bud in actions it was Koni ſmlered a8 Sbvoleztiw/ 
is fully allowed.::Andoat [thercommonolaw:itulzyriny 
nw) actions, as ell by the plaintiff as the defendant: ww 
: every. dayiof apf hege sann bns ouRi yi 
5103 no enomaut od doidw 101 ard: gods 10 winunoqqo 
Eſffrigns were of 1 fave; bttv th ferviutio-Reuyis, bia — 4 
fſanttam, ulira mare, de malo lecti, and de — vrmiendi, whi 
was al leck the oommon chin and ſometimes the defendinc 
was allowed: $0:cat more than one agu bam this priuilege 
— by ſtatute; and tome of tht 
aboliſhed. ©! If the r faxgr was — PRs heivebura. 
dayrof the writ, and allowed by the tourt, it was entere> wap 
a roll, called the gſdiga- roll, kept by the clerk of the efſcrges; 
and thereupon a day was given the partios tovthemext tera; 
aud all further proceedings ſtayed in the mean; time ; for un 
appesrance could not be entered lin the ſamt termii wich, 
an encuſr had: been ſent ; becauſe, byithe ui “⏑ꝭ,⁰mdnt 
the e/aign; the plaintiff had the ſame:dapigrven bimvon the 
rollto; appeur in as the deſendunt had, and the gourd would 
not allom the deſendant: to come in aud plend in / the nb 
ſonee of tht plaintiffi Nut if the defeniant did nat zppeat 
ta the ſemaems and neꝑlecteil th: waſt am q oE,ẽVñ 
_ Gayithe wrir was returnable, che plνjÜ⁊ͤp had ibertyctu 
ter a n&rreiplater with the clerłk of the ia order to 
prevent an S ig being caſt afterwards; and from this ri ns 
66 exe tig 0 the i, the fecunddayriaftet the 20 
— — am da On — | 
riff-was dequired to return the werĩt into ch“Nn f which ifnbe 
did, the farhecvas: delivered: tothe vu, bret berfildd 
and the court was then in poſſeſionꝰ of the enuſe j chi d 
therefore vs called the re νννe lap! Thenaruuy; 
whith uns cl fourth from the return af ithewrity!? 
called the hr 1 eivsamwric; berg Gard r 


gratinoby the court for t t appear in'and faves 
default. If therefore he f not caſt an of6;pny und up- 
tas vretum of 


writ, the day on which the court ſut for difpateh of 
their buſineſs, it was held ſufficient ; for till then no fur. 
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I'N MOD 1141 
mem profi cνο,u tſſite agaibftchin. o Therealbb bop th 
allowance of theſe daysrof. tau has boenementionepp beforeþ 
and ſhere fore need: dato lere be argeated, {1 gb yu] ch J Sno 
»d3 do zaommyt, 501 oz gnibio eh 169qqs Jon bib 2s dovt 

Wbertrercthe ripiar was ; warranted) xs: therkibſequent prov 
Gu the: orggrnad;; ata greatidelay of Juſtits anch inc¹jô* e 
nience-avale from the ptivitege of:caſburg/aric ofdign, at bes 
came uſuat forthe: Sheriff cobretorn eke? Grighkal! wrivvof 
courferutithinil hubet indorted; that the thpine might ipreſ@ves 
ly iſſue, and the dsfendant be appre ended Hohe. bac a 


aul Ke abſconding, for which the ſummons on the 


re . es uy CR S wan 
rn d anions ir * W d dn w nd 
516 there b had! ons; cat! an bn 
and ithe geſt appeared at the return day, ain ꝙucfuanoe of the 
ſummons, the fame day was givem over; t them vas the? 
ſagn of the unden unt -was : adjourtied to. But iH ithke 


other defendants did not appear on tiie ſummons, the dame 


day c dul not be given them over:;3+-and\\thetefbre;c in. fach 
cabe a reſummons was aeceſſary; which: was: agrarde@ be- 
turnadle the ſame day. And if the Mig of wind mare; ob- 
"vitro Regis were ea , the-pllintiff; by: the cou ſe oſ che: 
— might denyiit, and have A rut ut uf Chancery 
that the tenant or dxſendanti is not beyond: Sd, ur 
zing' s ſrrvice, and comma nuing chen j uſtiqes toꝛpth 
cend 8d: Wnereupon the effeign was q, And by the 


ſtetute H/o/m.\the ff, c. a4; If the hig of ul, ave be 


ried, and the deinandant:averred byithectountyy hae 
tenant ab within the realm) on the day cifixhedfurns 


2 three weeks after; it turnell i to Adefaultu s 1 


nigi id: mon 58 : SW $155 galzd maids as 2297214 
"The ald Gathieiconfavion requitet 
the! partic: thrmſelvS in perſon tos the Ihn etauſe cthie 
King's wit commanded; theme o appear une ſep the ire 
abla to obtain letters patent ftom the: rb] rm, For rleaveltd ab- 
88 and tacdpfibigt:: another: tarimmnaye the 
(c:aMpahed ſtead. h But When the pirty-ltizd mee appear 
the i ſuperior Counts aud albLwrhttfubges une held. 
pleabbyn mit mightihave. admitted him afterwards,» eng 
te cauſoas ta appar by Ann, thaaighu he abtaĩueduunu 
. ee Fora:thk:>Crowd:: But atherwiſe;Iwhoi the 
utowiit; for chenchis:apprataiice edu ld: besdif q 
— —— Brant from i che Ring «He uro fats 
crnaot. Dogz Ii: 10 5; 1nvioftut black 28 4 elenud 113d7 
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for that pupoſe ſpecially admitted by the Court. 
of whom: muſt, in all Caſes, a My in their pet pps, and. 


IN DDO 


When. the; court tof ;Grenwaon:P/eascibecame; ſtationbry a 
WEeltmunfter Obs eſtiqunſter, ſuch 2 great expence and. 3nconvenience arte to 
the. parties ſcom the las requiring a perfonial! arregicuncey? 
from.time to time, in the Court,:that iti becamevuſully wats”! 
moſt every caſe, to apply for. letters patent d appoiey un 
Attorney; which, when obtained, were inrolled by the 
Clerk, now called the Clerk of the Warrants: But if they 
could not be had, the Litigants were obliged to come up 
to town, and abide there till iſſue was joined. This incon- 
venience, however, was not of long duration; for the ſta- 
tute of Maſtminſier the 2 provided, That ſuch. as 


have lands in divers, 1 There the, Juſtices have no 
ca 


te circuit, that fear to be i im ed, and are impleaded of 
„ other lands in ſhires e they have, no Circuit, 28 be- 
< fore the Juſtices at 'W, anf, or in the Ung's ＋ Bore þ 
<< of defore Juſtices de to take aſſizes, 275 in, an 4 
C6 Sounty | before Sheriffs 5 any Court-B ron, i 
oy make a general Attorney to ſue or 

<« if the circuit of Juſtices, moved or to 

« them, or againſt them during the- circuit ; 5 "nd 

= ney or Attornies ſhall have full power i \plea . 
t —— during the circuit, until the PR. be Aten. 
cd cd, or that his maſter remove him.” this Katute, 
the e parties in all civil caſes had liberty 1 5 49 pp: r by... 4 


torney when once "brought into a 8755 hey, ere. 


infants or ideotr. The firſt of whom, { 25 reaſ 205 of their im- 0 


becillity; if they fue! lf ſue b) 7 procher Lam, or Euer d Hah 


but if they are 'Tued; they mu ebene by eir 15 
alle 


the Court will take care of their intereſts ; ' becauſe. they 


have not diſcretion to enable them to, appoint a'proper {0 5 
ſtitute to conduct theit buſineſs, for ihem, bh Rs! | 155 55 


ming] caſes t. the party muſt. appear | in his own. proper. Bet MW, 
55 he appearance, by Attorney i is ; by a. 17755 whic „ Was f 
fort erly given | under the hand, of the partys but i: Rh * 8 


bu 
tere 0 courſe, ap . him Attorney gil the, s 


cauſe, unlefs, revoke ed. Aci. K oy" TILES 7 16 51 * ** * 
N W 1 F 


Whii 'this warrant wi Vent Ants © uh 95885 We 14 


livered over to the Cler of the * warrants, 
tered of record. The authority hereb given, — — 


till judgment obtained in the cauſe, and for 8 ace end a 


day afterwards; and for a longer time, if th e defendant | 
continues in execution. After this ſtatute, 411225 came 
to be a regular body of men, attending upon the Courts 
in which they were admitted to act, and had certain privi- 
= pe SOR, „ ans 


them 1 550 ny 5 Mn 
ove Ei 
78h 


—_——e 1... ˙ nn. 
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EN D, r . 
Joges thetejbix lane d chem by renſon of cheir continuil t. 
rendange. i orderbthe better tu ntt ai eomperent 
xpomledge offt lu rand prolesvef the Courts, "th 
formed different focieties vriinns:'abduriche' \mberopolis'whet 8 
they reſided, andi communicated one tanh anotfler. 
21 yd batte: Mr bene ae isn, nv. 
211 wa þ- 2104116 , ot te #14)! } 302 bal en ot N01. 
qv nn D mg TT IT DE TT TO In 
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Dal 29036 ** 
Ver e common law, upon 80 app atance of the Aer 
R engaut to a ſuit inſtituted agaiaſt, him, ledges were 
7 from. him for his due attendance i in Cqurt,, ; Or n-o 
time to time, till t e char Was inveſtigated ; and 46 he 
made default 1 in ſatisfying the debt or damages 1 by -- 
the lebe e his gledges were anſwerable tg, the plaintifſ.. 
Pledg et were originally, (as was obferyed Welte 
ecennary. with, the defendant, £363 > KILLS I; bo, 95 


«HINT 3286 


45 21d 1 153! 66 vid ah 10 b 
A pledg e was the common lam term, in civil. mattets, 50 


e 7 5 Rap 12 * Ku ee Anja: 
nde 


heir true origie, &f 
Merle Pond fe 1 have | not, oe 10 17 te — bi 


pers, in a very unlatisfatory Nen tb ot band 


A Plitghis laid to be, that perſon who undertakes e or is ſu urety |. 
for another 12 and who plevies other things than the body of a 
man; b and med, that a er: had 0 power over the Feen of 
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his principal, if be neglected to perform what che pn hiv 
lated he ſhoutd. Az if the principal failed in his"fuit}" he 
HY Ager who ſtood ſecurity for-the' Rigs amereiament) were 
immediately anſwerable for it, when it was affeered"by\the 
Coroners, ., So in replevin, when judgment irrepleviſable 
Was given fot the avowant, if the Sheriff returned eng 
to. the writ de retorno habendo, the pledges pro retorn | habends 
were anſwerable to the avowant or ſtreriff; and the pleugei 
for the proſecution, for the aitierciatidht to“ the! King. 
Upon no default therefote of their ee could pledges 
lay hold of his perſon. But by Magna Charta, e. g. it was 
provided, that“ plegii deb: tar um non Derr guamaii. tas 
6: pitalis debitar' fi ciat. . ee e ee ae 50 
210180 ys td} 
Bel, is eafled in our w books, «living priſon Vpilbes 
cauſe, when one is arrefied for a bailable 'offenice;' or is in 
| prllon for it, he may be bail or delivered to others, WhO 
ought t to keep Hit (o be ready to appear at the time aſſign 
ed, e or, otherwiſe to anſwer for him. Bail, therefore, ' haue 
2 power over the perſon of their principal. and ay. ſeire 
and keep him for their indemnity. Sometimes baf! ſtipulate 
corpus FO corpore, at othefs in 2 lem certain for ow ene 


MS: of, the part) "es | 
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Amber, are bald te be lte be take upon wem te 
TY ſureties for a another 7. And they differ from bail in 
this, that bail is always bpon an arreft, whereas a — 
may be min er ned Ro never was arreſted or in priſon 
Allo, main ernors' are thoſe' who are found by —_— 
an mi ny. caſes; oY where one ſues an andtta 'querelhy 
fare acias upon A releaſe, 7." he finds mainper nors, and — 
bail, becauſe he is. phaintiff. So in an appeal of felony,” if 
the defendant” Wage | battle, che iti Hl find b ron 


wors þ . his appearance, en OUT 


JH BU OJ bois DAE 1016 lot! bin 


Fideſeſſirs, ate a ſperies uf bond ſmen in te Spivitual Court, | 
and, are required in an obli _ there with the obligor 
flare mandatis eccle Te: for he Spiritudl Court does not take 
it, but caution. 5 2219116 ee VIIBRG i: att 
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fit. 19. f 4 Inftit- 278. f 4 Halit. 129. Hales 
P. C. 96. ] 4 Iuſtit. 179. 8 2 Lev. 36. 7 Inſtit. 
180. + 2Inſtit. 40, | | 
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to proſecute him there, while he remained. jn ſoch cull8dy; 


the formers pon a wit. gh pe. Arne Foam ; 
latter, pom he, ſtatute, 34% Edward 7 T 
ups? default of god behayigur,, which, at this, 


316 

ay, is call- 

ei e e the Reacts; , I. 191 Madril yigs bommi 
Idee Tnomagury tadw ini nj we 196010} 
Having faid ins much of the ſpecies of hail, I ſhall pro- 
ceed to ſhaw:the reaſon and occation of the difference betweeri 
N ee + 3 $9 ML bs I 8 Od 
the.cecoghizances, of bail in the, courts, of King's Bench and 


Commn Bleas,, Jo, the King's Bench we muſt remember, that 
in ordet to acquire and ſupport a juriſdiction over matters 
of @ givil nature, that Court would not ſuffer the defendan 

who, Was brought in either upon a criminal charge, or an 
offence contra pacem, to be taken out of the cuſtody of theit 
Marſhal, or proſecuted elſewhere, even for a cv matter 


ſo that, if'any one had a cauſe of action againſt ſuch perſon 


- 


poſed cuſtody of the Marſhal, the complainant was oblli : 


Py 


once brought into Court, and either io the actual 61 1557 
, »# d 


1 * 


In all eaſes therefore, when the defendant, was, aQually * 
refled,; whether upon a real or fictitious charge of havi 2 
committed a 4reſþaſe,. if the Court admitted, him to "bak 

bis bail ſtipplated as well for his ſorthcoming to afiſ wer 


; > . \ © 42 & #5 \ IIGVEZ- ©, 2x6 
that charge for which he was arreſted," as to anſwer all 


other perſons that ſhould come in againſt Him, pendifig 
the. inveſtigation thereof, and ſue bim by bill; and ay, the 
proceſs was only for an injury which, could be recompenſed 
by damages; and it being uncertain What waz the trge 

* ner T. i eee cv EWIS eee it 
cauſe of action, or what damage the plaintiff might prove, 
the bail were bound in no certain ſum, but on 


y ehgageld 


that the defendant ſhould pay to the plaintiff whatever he 


of felony,, or. upon a 
4 . 2 * 662392 e n > 
capias utlagatum in a perſonal action, which the King's 775 
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5 # * þ $ ev . & | " 
} * * 1 
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: 71 949017 ac: 2. fs 16 ii 55 16 bis 
be, recggnigzance in the King's Berch in civil matters, 


when the party was arreſted upon the hi or the latitat, was 
therefore always general; but by the judgment, was to be 
reduced 49,4.cerkainty+.; And the reaſon of its being general, 
was, | that: the defendant was. apprehended for a tre/paſs, and 
not for a certain debt or damage expreſſed in the. proceſs; 


and the bail were anſwerable for his appearing to, and 
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1 
Whereas, in, the Czpmon Pleas, when the: defendant was 
brought in by the, capzas, and the Court admitted h 

bail, they were bound in a ſum, certain, with, a condition 
that the defendant, ſhould ſatisfy what was \regovered, or 
render himſelf to the Flect, or upon his default that, they, 
mould pay it. for him. — In this court, th recoguEanc 
could always be in a ſum certain, becauſe a certaio, debt or 
EFT 
lated for him in that action. And when the capias; was af- 
terwards extended to other actions than thoſe committed 
with force, if the defendant offered bail, they were bound 5 


a ſum proportioned to the debt, damage, or demand ex preſ 


0 
was taken according to the damage expIe Id 


in it. i nt ein 10 95% 0 Gnoien den 
%% £m]: AO. 4997E1 441465 01 201 
„ It ſeems, that the diſtinstion between, common and ſpecial 
bail took place very early; for Sir Edward Cote cites, an en- 
try. of, bail in the twentyrſcventh year of K ing Henry the 
third, +,coram, Rege, in theſe words, „ H. P. captus per 
eee wegen Flandrie, i imp lt H g. 
« no Kei Hus et Haut, in plegio ad flandum redo, et ad re- 
« ſpondendum pr dicris mercatoribus et omnibus aliis qui verſus 
<< eum, loqui voluerint, &c, &” Of thele words, Hus, ot Haut, 


(fays f Sir Edward) two French zoords,, bus ſignifying, an 


elder-tree, and haut the ſtaff of an halbert, &c, 


think it was then common bail now changed to Dy and Ro, 
and the rather for this word ert. Fs it is obſervable, 
that then putting in bail at one man's ſuit, he was in cuts 
dia Margſchalli to, anſwer all others which would fue him 
on of that eminent Lawyer is certainly fairly drawn, from 


—. 


„„ c * 03) MIhg-$0: 

+, Coram Rege Rot, 9. This entry of bail muſt, haye been either 

in the Aula Regis, or in the Court which aſſumed the name of the 
1 1 : X 0 CaFI l 14 7 111 : 


King's Bench, becauſe the entry is coram Rege. 
'$ This was clearly an entry of Sail, and not Malnpilze, for 

two reaſons, firſt, becauſe'of the word tuprus which ſhev's that the 

defendant had been arrzfed'; ſecondly, for the words: ommibar 

aliis as the bail engaged to anſwer all others, which” mairpornos 

did not; for if a man was mainperned, another could not file 

6/1] againſt him, as when he was bailed,” Vide 4 Twliz. 180. 5 
t 4 1nfiit. 72. . Ee” 


tne 


isfying all Ie and eg 60 i gpainft big. 
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„ and bart the ſtaff of an halbert, &c, I leave the 
conjecture that {ome haye made thereof to themſelves; we 
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refuſed, a writ de manucaptione lay, to order the Sheri 


ff 


ALSO... in you! 
| INTRODUCTION this 
dhe abore entty, hace he gives, the etymology of the words 


hus et haut; thereby clearly proving that they were not the 


alalth; of WA Bring eee -Buy'bf e 
t 


It is not improbable; therefore, that as the admftting a'de- 
feadant to bail was entirely in the dizcretion of The Colt! 
they 
with be was char art 
be of a trivial nature, upon giving in any indifferent names 
fot mere form fake, as his pledges or bail. And bis con- 
cluſion becomes the more reaſonable, when we conſider 
that as this court was ambulatory and followed the King in 
his royal progreſſes, it might happen, that the defendant, 
when' apprehended, had not real and reſponſible perſons al- 
ways at hand, to offer to the Court for bis bail; and ro 
have kept him in cuſtody upon a mere charge of treſpaſs 
{which in reality he might not have committed] till he 
could have produced two or more of his friends, who, 'pet= 
haps, he muſt have brought from, a remote part of the 
kingdom, would have been oppreſſive, and againft the ſpjrix 
of the great charter, expreſly declaring, that “ no freeman 
ſha)l'be taken,” nor diſſeized, nor 'outliwed,, nor exiled, nor 
deſtroyed in any manner; nor will we paſs upon him; nor 
condemn him, but by the lawful. judgment of his Peers, 
or by the law of the land.“ In like manner the'Comnmgn Plas 
made a diſtin tion between common and ſbetial bail, affow- 
ing the former, in caſes where the "defendant voluntarily 
appeared to the proceſs, or where the damage expreſſed i 

it appeared to be but of a trifling amount, and requiring 
the latter only, when the plaintiff's demand or the damage h. 

had ſuſtained appeared to be ſomething conſiderable!” It Une 
therefore, in common caſes, every defendant cobk the) ber= 
ty of offering Fohn Doe and Richard Roe, for Ris bail, wh 
were regarded 'by the courts as ſufficiently reſponſible for 
the due attendance of the defendant, till the matter could 


* 


be inveſtigatet. Se 
The admitting a defendant to bail was entirely in the 
diſcretion of the Court; but in cin, caſes it was never 
denied, if he tendered reſponſible ſureties. In moſt criminal 
caſes, bail was, alfo admiſſible; for, by the common law, 
when the party was, apprebended for, any, offence ſhort of 
bomicide, | he was bailable even by the Sheriff; and if it was 
ff to 
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ave the defendant his liberty, when. the matter where- 
ewas charged if the bil] filed in Court appeared to 
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M IKO renn 
admit him to, bail? of if he was decüftd Gut cf malier; be 
e out = well 16 n ee ee 
quiry was made int it: or if he was untawfully detaltied 
4 Writ de homane reple 1anie, or writ "of 'Bbheas cor us, My to 


Rn? heh bis een, en By che Rule ron 
e Sh Otbet Tubquent ee Spekilfs ali in- 
| ferior Magiſtrates were reſtrained from admitting to bail, 
perſons apprehended” or committed for other *crithihal of- 


911 


Ls ID Lt enten F) : 95 EDT” 2! a 8 is 3 
he was arreſted by Bill, latitat, or capias; fo that ihe 'She- 


caſes, though no compulſory writ could be ſued out for 
that purpoſe; but if he took bail, and the party did not 
afterwards appear, the Sheriff was anſwerable. For by the ſta- 
tute Meſfminſten ile firſt, c. 15. and the writ de. homine 
replegiando, it appears,,* that a man, detained in priſon, by 
the ſpecial command of the King, that is, by proceſs out 
of à Court of Juſtice 100 1 the King can commit to 
Priſon only, by. bis juſtices] ſhall not be delivered to bail 
dy the ſheriff. As this ſtatute only reftrains Sheriffs, Gatters, 
Se, from admitting to, bail in certaip caſes, it has been 
"hel, 1 that it does not etehd to the Tuperior Courts, it 
being a rule, in law, that the authority of the ſuperior 
cannot. be confined or, circumſcribed by mention enly or 
1 #þe inferior; and therefore, the King's Bench to this day | 
ma; bail in all caſes whatever, even for treaſon or murder, 
àt their diſcretion, e ba. | GA 


# 
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r .. auth. agait 
The admitting a priſoner to bail, was a tpatter ſo much 
of courſe, when the defendant was apprehended and 
brought into Court, that all the Marſhals of the King's 
Binch, [for in old times there were many attendant 

\ »4 65 22 1 „e 14 
upon that Court under the Earl Marfhal of Ed touk 
upon them to take bail of perſons in their cuſtody. 
But feveral outrages having been committed by them after 
their enlargement, and it being uſual for them to lay in 
" waiting by the road fide, in order to ill and abgſe their 
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es 5158 holten, eee, ae 


al. offend, on Some 
ices, all 90 hin 
40 right Fa. 0 the terms; And that the Marſhals, MY 
e chooſe. before the Juſtices, — they d de art the places, ; 
« in what town, they will keep ſuch, ebe, at t ef 
«, perilz, and that they ſhall hire houſes for that t purpoſe 
5: and, not, ſuffer them to, go. wanderi 118 251554“ neithe 
« by bail nor without bail ; and that if they d otherwif 9 
— 


ind tat if any NM 


« they, ſhall have half a year's e ken 
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0 the e Fon of *. ca apias to other. Aftions than 


boeh committed vi et armis. 17 = . 5 
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H E proceſs of capias which we have ſeen only lay in 
actions vi at armis, and only then as a proceſs of con- 


| tempt in diſobeying the writ of altachment, was 'fouhd'bf 
ſuch excellent uſe in bringing the Gelenddat to anſwer a 


charge made againſt him, as by ſuch ptocefs, if he did not 


appear, or could not be arre! ed, he might be proſetuted i 


to * outlawry; that we find it at different periods author fed 
in other adions than thoſe accompanied! with © force. But 
before it was abſolutely given as à proceſs in actions merely 
civil, the arreſt and detention of the body of- a defendant 


in ſome actions of a civil nature, was authorized by ſta- 
tute. For When commerce began to extend itſelf, and the 
lower claſſes of people engaged themſtlyes in trade, their 
| reſidence was hot fo certain as perfons employed im agri- 


culture and farming, their propert in a continual: flyQua- 


| tion and hazard, and diffcult to be aſcertained or difeSter- 


41 4 5 O01 Fa! 343 


10 70 15 Potting a mall out of the bettet; of re tw, 


5 5 tif he 15 incapable to bring an action for reviels' oF nijurtes ; 
Andi it is alſo attended with a forfeiture of all goods and chattels 


to the King. And therefore, till ſome time after the conqueſt, 


no man cauld be outlawed, but tur ſlelany: But in Bracton's 
time, and ſomewhat earlier, proceſs. ot. outiarvry was. creained to 


lie in all i ar trotpafle vi nis, Cu. late Ia8. 


Eri INTRODUCTION. 
edi and;mutusl credit became unavoidable: 80 that they 
were obliged to truſt more toi the honour aud character Gf 
each ather, than have ſegard to any apparent ſubſtance or 
property: andi to look for the pay ment of goods delicered, 
ox: monies advanced in the courſe of their dealings, and 
ſatisfaction for breaches of contract, from the perſan, rather 
than expect them from the eſtate or realty of thre 8 
Aen. migbtiameunt to little or robe at all. | 
The Hirst ſtatute b an arreſt. and impriſonment 
for. a civil matter not committed with force, other than by 
the.. proceſs. of capias, contrary to the common law and 
Magna Charta, is the ſtatute 52 Henry the third, c. 23. which 
enacts, That if bailiffs, which ought to make account 
< to. their lords, do withdraw themſelves, and have no 
v6 lands nor tenements whereby they may be diſtrained, 
ce then they ſhall be attached by their bodies; ſo that the 
CP Sheriffs, in whoſe bailiwick they be fond] ſhall cauſe 
e them to come to make their accounts.“ bis ſtatute 
Was, ſoon after followed by the 13 of Edw. 1. c. 11. which 
ordaius, That when maſters have aſſigned auditors to 
„take their accounts; and their ſervants, Bailiffs, Cham- 
of berlains, and receivors are found in arrear, their bodies 
„ ſhall be arreſted ; and by the teſtimony of the auditors, 
6 all be ſent or delivered to the next gaol, Sc.“ After 
Which, the beneficial ſtatute of merchants, the 1 3 of Edu. 1. 
Hat. 3. c. 1. for the ſecurity of merchants: who have lent 
goods or money, gives the remedy of a flatute· merchant, and 
5 — That if the debtor do not pay at the day aſſigned 
ono coming before the Mayor, and proving the debt 
bi and, ſtatute acknowledged, he ſha}l-cauſe the debtor to be 
2 75 taken and committed to priſon till he hath agreed to the 
* aft debt; and if the debtor . cannot be found, then, upon a 
Th certificate into Chancery, the Chancellor "ſhall award a 
5 <«:writ to the Sheriff to take his body, and ſafely keep him 
< till he hath agreed to the debt; and within a quarter of 
<a year his chattels to be delivered to e ig I 
155 and tenements la, 57 
As the above ſtatutes only aches Accomptants 00 
debtors by Hatute- merchant, the 25 of Ed. 3. e. 17. pro- 
vides, That ſuch proceſs ſhall be made in a writ of debt, 
and detinue of chattels, and raking ef beaſts b writ of 
'*5-.capras, and by proceſs of exigent by the Serie s return, 
as is uſed in a writ of account.” Then the 7th of Henry 
he 5th, Authorized the proceſs of capias and exigent as 
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WTRODUCTEFON. sii 
ce inetreſpaſs, agaiuſt him that maketh and publiſheth & farſe 


„ deeds. After which, the ſtatute 19 of Henry 5. ei 9. 


reciting a“ That foraſmuch as there hath been great delays 
% in actions of the'caſe, that have been ſued; às well before 
e the King in his Bench, as in his Court of his Common 
e Bench; becauſe of which delays, many perſons have been 
ci put from their remedy, ena#s, That like proceſs be had 
<« hereafter in actions upon the caſe, as well ſued as hanging, 


& 2s to be ſued in any of the ſaid Courts, as in actions of 


e treſpaſs or + debt.“ Laſtly, the ſtatute 23 of Hen, 8. c. 14. 
after reciting, That foraſmuch as there is great delay in ae- 
tions of treſpaſs brought upon the ſtatute of Richard rhe fe- 


<6, cend, made in the fifth year of his reign, againſt them that 


- 7 


% make entries into any lands or tenements, where their 


entry is not given by law; and alſo in actions of annuity, 
; " * * 7 „21 , 

„ and covenant, becauſe there lieth no proceſs of outlawry 

c jn ſuch nature of actions; for reformation” whereof en- 


0 , That like proceſs he had hereafter in every action 
c from henceforth to be brought upon the ſaid ſtatute anne 


. guinto, as in a common action of treſpaſs at the common 


„law; and that alſo the like proceſs he had in every writ 
« of annuity 'and covenant hereafter to be ſued, as in an 
„action of debt. en een enn, 
By theſe ſtatutes we ſee how the neceſlity obtruded "itſelf 

on the Legiſlature, as the country was becoming commereial, 

of giving a better ſecurity for credit than the Common Law 
had provided. For in no civil caſe was the perſon of à de- 
fendant liable to an arreſt, or impriſonment at the Common 
Law; the writ of di/fringas ad zaun being the only proceſs 
to compel an appearance to the action, and the writs of le- 


vari and Feri facias to give the plaintiff execution of judg- 


ment obtained by him. So that for nothing ſhort of a criminal 
-offence, or breach of the peace, was the perſon complained 
againſt in any caſe liable to undergo an impriſonment. The 
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* But this ſtatute was altered by the 5th of Elix. c. 14, and 
= offence ſince that has been made /zlony by the ſtatutes 2 & g 
I Before this ſtatute, it is worth remarking, that a practice 
had prevailed in the Common Plas of conniving at the plaintiffs 
declaring for a leſs forcible injury, or other matter, after having 
brought the defendant. into Court, by virtue of an original writ 
of quare clauſum fregit for breaking his cloſe ; and capias thereon 
awarded. Ms my ſeems to have been borrowed from that 
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mi INTRODUCTION. 
fexſ6h why the Common Law ſubjected onlyither perforalt 
eſtate to* the payment of debts was, that it conſide fed the 
möney lent, or thing advanced, no other than achattel, 
and thettefore it made nd other than chattels liable tothe dit. 
charge of it *. And in early times, men truſted dne another 
f farther tan they had viſible chattels and apparent ſubz 
fance te anſwer the debt, which could be eaſfly known 
whefe they refided. Nor was the law in this reſpect in the 
Teaft altered till a long time after the conqueſt; but the-re« 
Wilution that took plate then, exempted the perſon and lands 
a debtor from proceſs of a civil nature, for reaſons very 
different from thoſe of the Common Law. For according 
to the feudal ſyſtem, neither the lands nor perſon of | a debtor 
were liable to his debts; becauſe the former wefe anſwerable 
fof the duties to his lord, and a new tenant could not be en- 
Totced upon him which if lands had not been exempted, 
would have been the caſe] without the lord's conſent to the 
Alienlation ; — And the latter was obliged, if called for, to 
| atelnid the ting in his wars, and when at home to ſerve his 
=_ Jord according to the nature of his tenure. Neither the one 
| | nor the other, therefore, were ſubjected to the payment of 
debts, the laws being framed for a nation bred to warlike at- 
chievements, and which was to extend its power and fame 
by arms. But when, upon the introduction of commerce, 
the people of neceſſity began to contract debts with each other, 
und when the great charter gave the tenant liberty to alienate 
Bis eſtate without acquaintiog his lord; provided he retained 
| |  "TuMitiehit to anſwer the duties to him, it was ſeen towards 
| the reign of Edward the firft, how eaſy it was for any one to 
= 'proture' petſonal'wealth upon credit, and then purchaſe lands 
L with it, and thereby not only defraud his creditors, but 
4 " apainſt'all reaſon and equity, enjoy the profits of chat eſtate, 
ich he had bought with another's money. The prevalence 
of this abuſe” called for the interference of the Legillature, 
-who in that reign, contrary to all feudal principles, allow- 
ed the charging of lands in a- Statute- mer chant to pay debts 
contracted in trade. In the ſame reign al ſo another innova- 
1 tion on the feudal Jaw, for the benefit of trade and Tecurity of 
| | 'eredit took place, by granting execution after a recovery of a 
J 


debt by law, not only upon goods and chattels, bue upon 
lands alſo by writ of + elegit. But as this was only à procefs 
of execution, it was by no means a ſufficient preventive of the 
miſchief, as trade gave an opportunity to men to ineur debts, 
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who had neithet chattels nor. lends to ſatisfy them. And as tha 
01 gina wit and: attathment;had but too often ſerved as a notige 
lot ſtaudulent dehtors, to ſcreen them ſelves from: the -juriſ- 
diction and oH cion of lay, or ſeorete theireffeds, white the 
fujt: was depending, and fo leave! their exeditors without ge- 

medy, it Was found that nothing but the extenſion of the 
capias with its conſequential proceſs of exigent to actions of 
deht, and datinus, as well as to actions of treſpaſi vi et armis, 
was at all likely to give effectual relief, and overtake ſuch 
knaviſh and diſhoneſt evaſions. From theſe civil actions, 0 
and that of Feplevin, it was further extended at different times 
by the ſtatutes before mentioned, to the actions of treſpaſs 
en the caſes annuity, and covenant, And the reaſons which 
the Legiſlature. has from time to time giyen for authorizing 
the arreſt of the body of a debtor, ſufficiently, evince the; ne: 
ceſſity that there was for it, For the preambles of all. the 
foregoing ſtatutes either ſuggeſt that accountants for the maſt 
part had, no land or tenements whereby they might, be 
diſtrained, or that the proceſs by diſtringas was fo. dilatpry, 
that many were deprived of their remedy, or that, debtors 
had an opportunity given them of , avoiding their creditors 
demands, becauſe there lay no procefs to oxtlawty..'- -:; 15: 


From theſe words it is plain, the intent of the Legiſlature, 
in extending the capias to civil: actions, Was to prevent im- 
poſition and fraud, and a debtor's attempts to ſereen himſelf, 
and make away with the property of thoſe with whom be had 
dealt. And when we conſider the continual fluctuation of 
the property of perſons in trade, which morę uſually con- 
- lifts of chattels, than of lands or tenements, the frauduleut 
concealments to which perſonalty is always from its nature 
liable; che inſtability and unſettledneſs of traders, and aboye 
all when we conſider the numberleſs inlets which. commerce 
affords fot the practices of diſhoneſty, we cannot but think 
it juſt, that creditors ſhould have a better ſecurity, than 2 
ehanee only of recovering ſatisfaction from the eſtate and 
effects of their debtors, by à proceſs both dilatory and 
expenſive. The. writ of 4;ftringas, the Common Law procefs 
to enforce. the; defendant's appearance to a ſuit, was wifely 
calculated for that end, when agriculture was almoſt the only 
employment of the mjddling and lower claſſes of people, 
When their property eonſiſted of lands, tenements, and im- 
plements of huſbandry, when their refidence was certain, 
and they had neither occaſion to incur debts nor opportunity 
given them to "avoid payment thereof by feaving the king- 
dom, and flying from the reach and coercion of law. For 
chen repeated diſtreſſes, as they operated to a total preventio 
3 | * 
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of procuring a livelihood, and fatisfying' the 16rd for "his 
tent, were the motprobable means of compellin g the defend 
ant's appearance to af action inſtituted againſt Him. But 
hen perſonal wealth became mote confiderable, by the 
gradual advancement of trade; and men found other em- 
ployment than agriculture, and an intercourſe was opened 
with foreign countries, how caſy was it to haye incurred 
debts, and left the kingdom, not only to the diſtreſs and 
ruin of the individuals who had truſted them here, but to 
the enriching of other countries with the manufactures and 
produce of Barton the perſons, induſtry, and wealth of its 
ſubjects. That a creditor therefore ſhould have a power to 
arreſt the body of his debtor to prevent his abſconding, and 
thereby either enforce the immediate payment of his debt, 
or have a temporary ſecurity for it till ſuch time as he can 
eſtabliſh and prove it, is certainly juſt, Nor are the ſta- 
tutes authorizing the arreſt in civil actions, to be regarded 
in the manner ſome fanciful men of late have regarded 
them, as ſo many laws arming the people with powers the 
molt dangerous and unconſtitutional over the perſons and 
properties of each other: but as laws modifying old ones, 
grown uſeleſs and inefficient, and calculated for the bene, 
fit of trade, ſecurity of credit, prevention of fraud, and fa- 
allitatioa of juſtice,” EE 3 
- Great revolutions in manners and in property neceſſarily 
occaſion as great revolutions in the government of a nation. 
Laws framed for a people almoſt in a ſtate of primeval 
ſimplicity, are not fuitable for them when emerging into a 
ſtate of civilization, engaging in the cultivation of arts, 
manufactures and ſcience; and deriving the conſequential 
advantages of power and riches from the exertions of 
induſtry, and extenſion of commerce. If no better ſe- 
cutity had been given for credit and due performance of 
contracts than the antiquated proceſs of diſiringas, which 
was by no means calculated to reach the arts and ſubtilties 
too apt to introduce themſelves with the Iuxuries and refine- 
ments of ſociety, that commerce, in all probability, which 
has been cultivated to the envy and admiration of the world, 
might have been nearly ſtrangled in its birth. For as, tra- 
ders in their mutual dealings, muſt always have a Pe 
| tac ) 
other, for the "diſcharge of debts and perlen bo 
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a. 


reliance on the induſtry, honour,” and character o 


contracts, than expect fatisfaction in caſe” sf failure or 
neglect from landed eſtates [Which che far greater 
part of them have not]! what proceſs," but à proceſs 
agalnſt the perſon, attended with the terrors of impriſon- 

14 | Se ment, 
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ment, or nnſequences af outTaireys vas ſp like ta make men 
cautious how they incurred debts withqut a competent fund to 
repay them. And where is the bardſhip, inconvenience or 


m | | 
will contra debts, and has a ſufficient. ſum to diſcharge 
them, and will not, it is a ſpecies of diſhoneſty in him 5 


and if arreſted, the. priſon, in ſuch caſe, is of his on ſeeks. 


a. 0 


for a treſpaſs ; and when the defendant was thereby brought 
into court, to declare againſt him in debt, or the like ac- 
tion of a mere civil nature. So too it was cuſtomary; in 
the Common Pleas, before the ſtatute of Henry the ſeventh 
warranted the capias in actions on the caſe, for the defend- 
ant to be. arreſted, as if for a treſpaſs, vi et armis, when the 
plaintiff's real cauſe of complaint was for a leſs forcible 
injury. Which, fitions, as they evidently tended to the 
expedition of juſtice, ſerve, among many other inſtances, 
to illuſtrate that maxim of law, that in fictiane juris confiftit 
: AHA n e 2G % bois 991. nagt: uin 
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The law of arreſting for debt therefore, was not only 


42 4 Oo 


caſioned by the change of manners and circumſtances. in 
the country, but was founded on ſtrict juitice and right. 
And that it ſhould be objected to at this time of day is not 
a little ſurptizing; ſince the Legiſlature. has amply provided 
againſt the inhumanity of creditors, and the oppreſſion of 
unfortunate traders, by exempting them from the rigour of 


the general law, by the ſtatutes made in favour of bank- 


rupts. For, by theſe ſtatutes, a creditor is gompelled to 


give his debtor his perſonal, liberty, upon the latteris ceſ- 
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ſtoh bf bis whele eſtate to be divided in roportionablę 
Mates amougſt thoſe with whom he has ee the 
way of his trade, and whom he is: rendered unable to pay 
from ſuddem and Wnavoidable accidents True it is indeed, 
that no other debtors; but thoſe Wh have contracted. debts 
in the way of cheif trade are xempted from the hatdſhips of 
impriſonment by the bankrupt-laws; nor would it bectight, 
that debtors of any other deſcription ſhould have elaira-to 
à ſimilar indulgence, '- For what greater encouragement 
could have been given to prodigality and diſſipation than 
by extending the hr pms in them to any but actual tra- 
ders —ſince that ſet of men are the only perſons! liable to 
thoſe accidental loſſes Which claim commiſerat ion, and to an 
inability of paying their debts without any fault of their 
own. If perſons in other ſituations of lite will run into 
debt without the power of payment, the Legiſlature has 
wiſely left them to take the confequences of their on in- 
diſcretion; the law holding it to be an unjuſtifiable prac- 
tice for any one but a trader to encumber himſelf witli 
debts of any conſiderable amount. And if the Legiſlature 
had not been exceedingly cautious, and extended the bene- 
fits of the dankrupt-laws to none but actual traders, and to 
thoſe traders only who are conſiderable enough in their 
dealings for their creditors to demand a diſtribution of their 
effects; what an oppartunity would have been afforded: for 
men te have aſſumed the character of traders for à while, 
procure eredit from the uhwary, and by a fraudulent con- 
cealment of their property, and elopement of their perſons, 
to have rioted- in the ſpoils of their creditors; or after 
wantonly waſting the ſubſtance of others, to have come in 
and claimed the privilege of bankrupts, and exemption of 
their perſons from imptiſonment, when they had nothing 
It ſhould therefore be recollected by thoſe who wiſh for 
an abolition of the laws authorizing the arreſt of à debtor, 
that they do not extend to the oppreſſion and imptiſonment 
of any one for whoſe well-being and livelihood the con- 
tracing, of debts is both juſtifiable and neceſſary; but only 
to the difcouragement of prodigality in thoſe who incar 
debts without neceſſity, or à proſpect of paying them; or 
elſe ſeek to avoid the payment of them by means diſhoneſt 
and unjuſt. Such perſons ſhould find no advocates in this 
country to exempt: them from an impriſonment' which they 
voluntarily draw on themſelves, and is the conſequence only 
of their indiſeretion or fraud; and eſpecially ſince the Le- 
giſlature (perhaps too frequently) releaſes them from — 
95 5 confine- 
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confinement: þy gebetal acts ot, inſolvency. {wb fay in 468 
country bebaũiſe amongſt 4 trailing: people, /whoſe: power 
and credit muſt ri ſe or fall acrardipg to: the-eacreale dr (dey 
cay of trade, the laws ought to-affurd, every ſeeurity ta c 
tracts.“ And that can only be, one by making not only the 
effects of debtors, Whether in lands or in chattels, but 
alſo their perſons, liable ta the ſatis faction of their credit 
ots. No man therefore whois well acquainted with traggy 
and wiſhes for its proſperity, can ſſeriouſſ y hope for a fgpeal 
of laws, which the wiſdom of our, anceſtors has at diſterens 
times;provided for its ſecutity, And it has been obſetved, 
that the farther all new plans for protecting ereditors have 
departed from the laws authorizi ng the arreſt 3 of: a; debtor, 
the more impracticable, and even pernicious, the attempts 
have always bitherto prove. 

| „ 1 75 e 
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When trade was advancing in the Ramnun Common wealth, 
| the firſt laws made againft debtors, were ſariguinary; and in 
human; the laſt too lenient and futile. Thoſe: of England 
have "wiſely ſteered between both extremes, and have pro- 
vided at once againſt the inbumanity of eteditors, and pro- 
digality of debtors. As they are, they ſeem well adapted 
to the ſituation of the country aud manners of the people, 
To alter them would be inconvenient; and dangerous, to 
abrogate them would be accelerating ruin and bankruptcy, 
The law of cof/io bonorum, introduced by the Chriſtian 


Emperors, in the politer age of the Romans, and which our 


bankrupt- laws ſomewhat reſemble, whereby, if a debtor 


yielded up his fortune to his credifors he was ſecured from 


being dragged to a gaol, was reaſonable and juſt. But 
when that law was farther extended, and not only exempt- 


ed every debtor from impriſonment who would ſivear that 


he had not ſufficient left to diſcharge his debts, but gave 
him leave to retain that which he had in his poſſeſſion; it 


ſeemed; as a late learned Judge aud Commentator on pur 


laws has obſerved, to bę a law, which,” under a falſe notion 


of humanity, was fertile of perjury, injuſtice and abſur- 
dity, The eſtabliſnmment of a ſimilar law in; this country 


then (as ſome innovators ſeem inclined to attempt) would 
certainly not only tend to the ruin of trade, and diminution 
of eredit and confidence amongſt us; hut be a further en- 
couragement of that fraud, diſhoneſty, and. perjury, Which 
we: daily: fee with concern, and introductory of more of 


thofe-knayith:contrivances for the ſupply of. diſſipation, and. 
gaety>which! the Jaws, already in being are neither able to 


check nr prevent. Uns 
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FD Y' the hill and latitat of the King's: Bench, and by which: 
I:-thst, court. had gained cognizance of perfonal actions; 
and;.by+ the: capias, and its ſubſequent proceſs from the 
Common Plæas, which had been either given by ſtatute, or 
had þeceme, by connivance of the court, the uſual proceffs 
in civil actions; the ſheriff, we have ſeen, was command- 
ed to arreſt the party and detain him till the return-day, 
however minute or trivial the cauſe of action might be. 
So, great an advantage given the ſuitors of the ſuperior 
couxts, though juſtiee and neceſſity called for it at firſt, vas 
ſoon employed as an engine and means of oppreſſion- For 
as the courts did not require the real cauſe of action to be 
ſhewyn before proceſs was awarded to arreſt the defendant; + 
but ſuffered a plaintiff, upon a general allegation of treſpafs, 
to ſue out either of the above writs to prevent his abfcond- 
ing, e: defendant was frequently arreſted, and lodged; in 
gael, when there was little or no cauſe of action againſt 
him: and often underwent an imprifonment from the ſpite 
and revenge af 'a:neighbour who had nothing to charge. him 


| WR. - 
Wi. 84% none 221 120W ir nie 


2 


. S38ig Hul 353i eta nods good on bn no d OJ 351 
The extenſion of: the bill and capias to almoſt every caſe, 
were: alſo notable: engines of oppreſſion in the hands of 
underſheriffs, bailiffs, and their. followers, to work with; 
as they;had ap opportunity given them to extort money or 
| effects from thoſe they had arreſted, upon a e e | 
thelealt triflingindulgence. Of which extortions the parties 
dared not complain, for fear of being ſeverely dealt with 
while in their auſtody. This abuſe was in ſome measure 
preyented by the ſtatute 1 % Henry the 5th, which provides, 
<< that thoſe. which be bailiffs of ſheriffs by one year, ſhall 
be in no ſuch office by three years next following.“ But 
this did not give ſufficient relief; for the greateſt oppreſſions 

were felt from the hailiffs employers, as it was''cuſtottfaty 
for ſheriffs {their office having Lecome exceedingly trouble- 
ſome] to let out their bailiwicks to farm, whereby mean 
and. illiterate per ions crept into that important ſtation with- 
out: proper authority. Every kind of outrage and oppreſ- 
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ſion Was eommitted by theſe miſcreants, under the fafiQio 
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of law. The means of juſtice were ſhamefully abuſed,” in 
the King's writs, and names of the Judges, ſcandaJouſly 5 
- proftituted 
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proftituted to authorize tyranny. Honeft and induſtrious 
men, by reaſon of proceſs againſt their perſons, without 
knowing of any Action cbmmenred, or demand of ſatisfac- 
tion made of them, were frequently torn from their homes, 
to the loſs of their reputation, and diſtreſs of their fuma- 
lies, then carried as ſpectacles through the country, and it 


the hazard; of their: lives thrown into à dungeon f 

they had property, were gradually ftripped of it; and therb- 

| by:of the means of defending the ſuit, by the feabdfiods”* 
extortions of theſe fartners of bailiwieks, und praviſties to 

their: bailifis-and: goalers for eafe and 1emporaryentarperttchts 

| from priſon. SK ,f Wien t 3 25s ri Its 
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Such flagrant abuſes of the law called alvad for the in- 
terpomion of the Legiſlature; but they were not perfectly 
remedied till the ſtatute 23 of Henry thr fürth, c. g. by WH 
it is ordained, „ 'That no Sheriff, er, ſhall bereufter let 
& oat his bailiwick to farm.“ The fame ſtatute alſe regu! 
lates and ſettles the fees payable upon arreſts and artaen- 
ments, and further provides, That Sheriffs; and all ether 
& officers' and miniſters, ſhall let out of priſun all manner 
of perſons by them or any of them arreſted, or being in 
their-cuſftody; by force of any writ, bill, or Warrant, in 
any action perſonal, or by cauſe of indictment of treſa 
pas, upon reaſonable ſureties of fufficſent perſons, having 
© ſufficient within the counties where ſuch perſons be ſo 
8e let to bail or mainprize, to keep their days in fuch plate 


as the ſajd writs,. bills, at warrants; ſhall require,” futh 


«© pet ſon or perſons which be or ſhall be in their ward by 5 
« condemnation, execution, capias utlagutum, or rcνν,s a. 

% tum, ſurety of the peace, and all ſuch perfons tobich bt oy © 
* hall be committed ta ward by ſpecial commandment f 4 
© tices: and uagabendt refuſing to ſerve utcurding to The form , 
4 thn flarutes ef labenrers only except.” It then ofdains in 
what manner Sheriff's bonds ate to be taken; and that he- 


riffs ſhall u e a deputy in the King's cburts f 
Cbancetmy, King's Be 
cord, to receive all their writs, warrants, Gt: 


neh, Common Plras, and Exthoquer of re- 
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By:this falutary ſtatute which was made in affirmance' of 
the common law, all perſons arreſted upon meſne ptocefs - 
had a liberty gf getting themſelves diſcharged upon finding 
bail. to the Sheriff, as he was obliged to take dail if the 
ſureties tendeted were fufficient, But rhovgh it tended © 
greatly to the (caſe and benefit of defendants; by exettipt< 
ing chem from the tigoeur of an impriſonment before s 
debt of damage was fully proved to che court, yet it 
Vor. 1. e often 
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often bore exceedingly hard upon plaintiffs, Sheriffs and 
other officers of frauchiſes, haying the execution of pro- 


ceſa do diſſicult is. it in the Legiſlature to take a. butthen 


off the ſhoulders of one, without impoſing, it en the, loins. 
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The inconveniences. brought, upon plaintiffs, in con ſen 
quence of this ſtatute, were theſę. If the defendant, when 


arreſted, had given a bond, with ſuręties, for his appear- 
ance to-the ſheriff at the return of the writ, and then neg- 


leQed to appear, the plaintiff was not only, delayed in his 
ſuit, but driven to the neceſſity of praceeding againſt the 
Sheriff, unleſs. he gave up the bond be had taken to the 


plaintiff, that he might proſecute the bail for the penalty, 


on account of the defendant's default. But even if this 


were done, the plaintiff was often foiled in his remedy. 
For in the firſt place, he could not arreſt theſe; bail, hut 
only ſerve them with: proceſs to appear; beczuſę, if be 


could have arreſted them, it might have cauſed; bail upon 


bail ad inſinitunn, which the courts, would not endure. And 
as be was obliged to ſerve them with proceſs, the pail had 
an opportunity of abſconding, Or concealing f their effects, 
before the bond could be put in ſuit, and judgment thereon 


obtained againſt them. In the ſecond place, if the plain- 


tiff accepted the bail- bond from the Sheriff, [as he was 

obliged to proſecute it in the Sheriff's name] the Sheriff 

de would proceed againſt him for ſo unfair a tranſaction, 

was under the neceſſityſof applying to a court of, Equity. 
4 3 — | p 
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But if the defendant did not appear at the return of the 


proceſs, and the. plaintiff refuſed; to accept the bail- bond 
from the Sheriff, the way to proceed againſt the Sheriff 


was, for the plaintiff to take a rule out of the court in which 
he had commenced his action, for the Sheriff to return, the 
writ (if he had not already returned it) in which caſe the 
Sheriff got himſelf into difficulty, For he was either 
obliged to cauſe good and ſufficient bail to be put in above 
to the ſuit; Which if he did the plaintiff cquld not be, dam- 
nified : or elſe he laid himſelf open to proceſs againſt him- 
ſelf.” As he muſt either have made a true or a falſe return 


to the writ, or made no return at all, If he returned the 
writ truly with a cepi corpus, an order went forth for 


bim to bring in the body purſuant to his return. Now, 


with this order he could not comply, for he had let the de- 


ſendant at large, and could not take him again, as the writ 


i Was 
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was ſpent and returtied!9 When'the! ting thewfore i n by 
this order Wastexpfred the pſig might inovertivcoutt> 


for ah Attachment inſt him Which was A 25Min prize 


ceeding forhis'cohtempr in abt bringingein the- bödy pure 
ſuant to his return of having arreſted him. ——If the She. 
riff, in ſuch caſe, when called upon to return the writs 
upon therdefendantis neglect to appear, made a falſe return 
to it ad 151th Inv, wen he had actually arreſted the 
defendaht; and let him at large * without bail, or. might; 
have” ärteſted bim; he mude himſelf liable to! ſatisfy the 
plalntiff's( whole debt in an action againſt: him for ſuch! 
falſe return f.. Or-if he made the falſe return of languidus 
that the defendant was "ſick in ptiſon ; or; cel curpuꝗH and 
on ſervite öf à rule to produce the body; be made himſelf) 
liable to fatisfy the plaintiff. So that the Sheriff, uhen 
the defendant had been releaſed after the; arteſt, without 
giving bail, and did not appear, muſt either have made ſuck 
a feturn<as- ar once ſubjected him to am aan; or an At- 
intent." But if the Sheriff did not return the writiat! alb 
it 0 ourt, When ſetved with a rule for that. purpoſe, he 
was liable to an” amerciument. And here the courts made a 
diffnbtion in the puniſhment of the Sheriff in the two caſes 
of” contempt for that of not bringing in the body acrord- 
ing to his return of cepi corpus et paratum hubes made to the 
writ,” and that of not making any return at all ta it: In 
the flrſt caſe an attachment lay againſt him, becauſe of his 
diſobedietice to theit order, which was a contempt of the 
court, as a court. But if no return was made to tlie writ 
then they amerced him: becauſe, by the ſtatute, the She 
riff was compelled to admit the deſendant to bail; and 
therefore if he was miſtaken in his ſureties, he ought not to 
ſuffer in his liberty; and it might not be in his power to 
bring in the body which he was obliged to bail But the 
retur ing of the writ was in his own powere 13 grunt | 
The method of proceeding againſt the Sheriff in caſe of 
his negleR or refuſal to return the writ, preſcribed. by the 
Statute N im. the ſceond; ch. 30 by iſſuing a writ |judicial 
to the Judge of aſſize, to enquire into the delivery: and ex- 
eution of the Writ, before taken notice; of, by this time 
had Fallen intô diſufe, and the practice of vuling him to re- 
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No adtibn lay ägainft him for à return, though falſe, if he 


had taken fecurity. But if upon the arreſt he let him at large 
agzin, without bail, the Sheriff was not aided bynthe:ſtatute. Hur 
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turn writs, «nd e en p guns Ke attachment or amercement 


as che cafe warranted, eren in biſtead o 5717 to i It 
M ds deins ny vid T YET | Fen 181 on env 8 10 
The mention of this . again, odenfichs! me to ſay 
ſemething of another clauſe of it &, made to provide aguinſt 
any future reſiſtance to proceſs. For in antient tinits 
they had caſtles, fortreſſes, and liberties, whereby they 
were enabled to fefiſt the Sheriff in doing bis duty?! Fhe 
inconveniences and obſtructions to Juſtice were folgreut 
by. ocesſion of them, that this Statute (authorized th ron 
omerar writ Fby Sect. 12.] in cafe of the Bailiff's cotitamau 
= And by 8:27. 22.] to prevent Sheriffs from returnin ths 

reſcue to the writ, expreſsly ordered him; in eaſe" of 
ng immediately to raiſe the poſſe comitatuf and go in 
his: on proper perſon, ad fuciendam executionem,” et fi indeniat 
fubbalives mendaces puniat eos per priſonam, & c. et fi forte Viteeames 
cum" ventrit;" refiftentiam venerit, > certificet ruriam d nomi nibus 
ref;flentium; auxiliantium, Qt. et per Breve dt Fuditio atthchientur 
per corpora ad veniendum ad curiam, it ſi de hujuſnbli refiflentia 
Pann PE ry en. ere demine by. corey ute 
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Judges, in old times, conſtrued this ſtatute to extend ts' all 
proceſs, whether meſne or judicial, and therefore would not 
allow the Sheriff to return a reſcue to a bill, latitat or n 
ad reſpongendum. Put ſince the cafe of "May and Proby 7. Ka 
return of a reſcue of one arreſted on meſne proceſs has been 
held to be good: and the reaſon on which: ſuch determina- 
tion was founded, is, that anciently every man in his decen- 
xa had bail, and is now prefumed to have ſureties ready to 
 #nfiver for his forthcoming: ſo that it is not probabſe he 
will make any reſiſtance, "eſpecially as he cannot know 
when the Sheriffs will execute the writ. Ihe Courts 
rierefote N höld, that the Sheriff is not bound to taky 
the he gue comitatls to” his afliftance on | meſne ge But 
| Writ of Wo is awarded againſt fendant, 
on account 6720 the condemnation money not being. Paid, of his 
not rendering hit{etf, or being Tarrendered by his bail, it 
is chen preſumed that be will not be fortticoming, and there- 
fore that the. Sheriff ought to take the Poſſe comitatins.. nd, 
confequently, it cannot be 4 good return, that he took the 


Nn 


by which was” afterward reſcued; for he egg, have en 
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the power of the county: with hit... e return 
of a reſcue, the plaintiff may either bring an action on the 
caſe againſt the reſcuers for his damage ſuſtained: 12 or, on 

| motion, the. court will proceed crimunally: 88 them, 
ang; nenten at their 1 61 Sons fen ue yas 
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From the above Statute of Weftminſut. the ſeiond alis the 
original of commitment, for conlempit ſeems to be derived. 
For ſince it gave the Sheriff power ta pumiſb by _— 
ment thoſe who reſiſted; him in executing proceſs, i of conſe. 
quence: the Judges who awarded ſuch.procefs muſt have the 
ſame; authority to vindicate it. Hence, if any one. offers 
any contempt to the Court: or its proteedinga, either hy 
word. or deed, he is ſubject to commitment; dari pleaſures 
a,.qua, non deliberetur, ſine  ſpectali .pracepto:\domine< | 
that, is, not without pecial command-ofi;the. ſame Court on 
Judge who committed him; for the King in ſuch caſe ſpeaks 
by che mouth of his Judges. So that notwithſtanding the 
ſtatute of Magna Charta- I, that no one ſhall be imprifoned 
nfi per legale Judicium parium ſuorum, vel per legem terræ; it is 
one part of the law of the land to commit for contempts; 
225 this law Wan 495% 944 11 the Statut al " 
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a bill or complaint of a treſpaſs fl bit ty thy. our 
Ih iſſued the precept called the Billof 7 / 1705 Gord: 
ſhire, or Whatever coun ty the. court ee to be i In, dic. 
rected ales the Sheriff 75 ppi prehend the defendant.;.. and that, 
upon | "return of | non off. Lee the plaintiff, night then; 


ſue 1 a | latitat f into, Woche county; 2 and. upon the like re; 


tu Lig #10, af alias ee Ang 1 that Fl Marie, 
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capi 45. & elend ant Was to he wand ih the 
county, NS aer either of the 9000 e Was awarded, 


N — n thereby befbre- the returng that then 
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tie hang ee bp like av Has nſfubd tbafufe by 
aer ai. 

Bafeld oft TwWHut be Hint ot bool 280 1110) 2115 
Phe great delay! of juſtice, if the defendant was incano- 
thet county" fh48” that zm which the Court asbfictingy de- 
Tafföhed by the length of 'viinetthdt intefbened⸗betwetn the 
Fling'of the origitat 57% and the returhsof the precepvit- 
Jud thereod;” and the opportunity fuch delay iafHErdeddb- 
Fehdants to Withdraw! or ſecrete thenfſelves ,, tht eourtief 
Ning y Bench at length temedied, by conflving dt = plain- 
Tf! ſuinng' dut the /atizat in the firſt inſtance, wt Hot firſt 
Hling His 61119 court; and ſuing out a e cer e, rrfup- 
poſing hat the bill or complaint had 'been-.properly>filed, 


2 


8 
firned'by the Sheriff. This practice evidentiy tending to 
the furtfefance of jäſtice, and pot only ſaying tfbuble and 
Fime, bet eventuaſyfa conſiderable expence; :is)annother; bf 


thoſe fictions in law, which, being eqaally beneficlat to 


both parties, ſerves to illuſtrate the maxim in fictione Juris 
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— > 1 2 ů — —ů— —— 


The introduction of it however, neceſſarily occaſioned 2 
ſmall alteration in the wording of the proceſs. For if we 
obſerve, the latitat uſed formerly to recite the bi/{ before 

mech) out zend alſo, that, the Sheriff N. whom, it was di- 
rected, on the return day, Imentioning the very dg on which 
it was returnable, ] had 40 urned, “ that the defendant was 

rz not, found.in his bailiwick,” Now, as there was no bifl 

"ACtualty ſued sur, dete cGuld de no titan dey! mentipned 
: ON W ich. it Was fetlrnetl to the court. So that tie Miilat, 


aged Bf retatutirg' ite old form, "when" it conte [thy be uſed 


48 the fit; procefs, was made to fun thus, „ Whereas we 
e a ende our Sheri of ddl, nan he Mont 
t kale L. Duff he might be found in his baihwirkzwand 
"*Ufafely keep bim, 16 hat he might have his bedy befart us, 
Dae e 31.30 , 91 ne e be 6 oY 
at Vg. ae, at 4 certain day now” pu, & anf weri H. B. 


£ 105146 bYung 59 Lp 4, Wt rl ages hv» ar ants, ; 5 
e of a ples, Cg, Upon which said Gay} "the fad Sheriff 


de returned, e. Thus making the words; = Ht deertain 
"day now poſt,” apply the very teturn ay of the billobich 


Be Was ſup oſed to Haye previoully iſſue, But When judgment 


* was had agaffft *the defendant, either pom beihg bronplit 


into court by the latitat as the firſt proteſs;' or by the lpre- 
gept of bill without a bill of complaint actually filed beſore. 
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"= be Bad's lad to be litigious, he coutd>bring a brit of 


tf he ITS = ; ' | ow. J a 
error, | and aſhgn for | errors the want of b filed before 
e e en e eee et wee 
d kot Jurifdidtion, © But here agäinz te fuppott tha fic- 


tion 


due getencgdt ede alen od won nvig bed 


iht ene Pritt had been delivered to and avasthuly:re- | 
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non theychad dn nived at, and protect the judgment th 
had given from being: ſet Ade) for rfo-riglus;an;objeRiinn, 
the Court was forced to interfere, and ſuffer the plaintiff, 

imeaie ai error was: brouudt; to file! his bill.of ;com- | 
 plaingi-ahd;:4f neceſſary, get the procept returned, as if re- 
gularly done at the, firſt, provided. he did the ſame. hefore 
the etrorꝶ were aſſigned ; but afterwards it could not be 
done. This practice continues to this day; the filing jof /« 
bill in the firſt inſtance, between indifferent perſons, not 
being at all neceſſary to giye the court juriſdiction, gunleſg a 
"writ of eren is brought; on the judgments, and then; fr 
form ſake; the plaintiff muſt do it before the errors are af- 
ſigned! For, ſhould; the defendant. take advantage if thi 
want thereof in his aſſignment of errors, the judgment m1 
of cburſe he reverſed. But ſuits againſt Peers, and, MAam- 
berg of Parliament, Officers of the Court, and Attprnies, 
as they cannot be arreſted] and actual priſoners, muſt he 
regularly commenced at the firſt. n: 
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N BOU che ſame time the foregoing practice was intro= 


I duced in the King's Bench, a ſimilat one ſpr thy Fxpe- 
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\ dition! of; juſtice was connixed at in the Common Pleas, For 
it -beeame/ uſual. for a. plaintiff In perſonal actions, inſtead 


of mſorting to the Court of ;Choncery, to, purchaſe his i- 
ginal zy rit adapted to the nature, of his complaint, to go at 


tan tiy it, ĩt became.che praci ice in ſue gue the, un Ki 
I 
n 


1 


ones to the Common Pleas,, and there ſug out, his gapiar 
which) by. this time was become the ge ney -proceſ J and 
arreſt the defendant; thereby before he cquld abſcond,, ot 


avoid the action againſt him. And afterwards,' when the 


defendant was brought into Court, he original Wfit was pro- 
oured from the cur ſitar,, und a proper return made to jt, and 
' then filed with the chat brevium, 30 give the proceedings a 


colour of regularitys,, Hit sd 26 


1851 * ( 141905 O11] 
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Sa, if the. defendant reſided in another county 0 an,” that 
- in-whioh'the cauſe of action aroſe, or the plaintiff intended 
as 

eby 
ot 
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irſt, as in the King's Rench tin ſue out the diitat z. the! 
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ot doly ſahpaſi hg dböt thooorigin wirit.bed em 
. 0 Bur ag the Ig 
rns if the deftndant was to: buddunda in abatomutty 


_ > lieee the aaurt happened tobe, ſinting, the fo ii; progeſy of 


ails ſuſſetentz ſe in the Cm Pleas ifi he , be 
£34 ght>/tn the :Qounty: in which the action: aroſe or the 
-:plaintifÞ: intended; to try it, a common cpiat in ab icafes 
danch 2 nis % 2 nds vinuos ett as abam 
in 5d bivortt am! $97 finanz nod! d: rn 
At ovght bere to be marked by the Studant, that las a 
- plaigaÞ could nos formerly have ſugd out a frat, but ite 
that eaunty im Which his dauſe of action aroſe, andi 
1 which the original writ had iſſurd and was returned, the 
intent. oft the fentum writ was to enable the plaineiff te fol- 
low Aim into any other county, and arzeb him therewith. 
»The indulgeste allowed plaintiſſs of ſaing- out the tgfatum 
Wijin a the firſt, was often the oecaſron of great id cone. 
nience, prejudice, and expence ta: defendants; a8 if h 
plaintiff intended tot try his action in Norfalt; and the de- 
- fendant:refided: at a great diftance, for inſtance, in Deuen- 
- hire, the plaintiff would ſue out bis teffatum uit inne- 
; vonfhirey\ upon the ſuppoſition that the defendant had fled 
there, and then get his ariginab writ and. capi thereon: r · 
turned as in Norfolt to wartant his proceedings. Byrthis 
practice, the dæfendant was, put to. the neceſſity of cattying 
Te be if he aus; was to be tried, frum Devonſbare 
into Norfolk, which certainly was! a: great: hardſhip upon 
bim, and attended with no incunſiderable expence: But 
the Courts, to remedy ſuch. intonvenience, hit upon; nie- 
thock for the defendant to have the cauſe tried in the county 
where it actually aroſe, by giving him leaye to. move the 
""Eourt to change the venue, upon an affidavit made that 
the cauſe of action, if any, aroſe in Druonſbire and not iu 
Norfalh. Om ſueh a mation it - will, to this day, be accord- 
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erg changed, and it cannot afterwards be brought back by 


the. plaintith, wole(s, he: will-undertake to, give. euidence of 
"ths matter zn iſſue in that county in:whick he has laid 2 


Fhe practice of changing the vente in pe onaLadiqn⸗ 
t real and mixt actions mult ſtifl be lac g e Fe. 
er ebunties, though in local actions the Cauft will 


change the venue upon application,” if it Appears that a 


Jef and impartial tris] cannot be hat] *acoſe from the coh- 
Iasi i. 1 9 72 
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eee in what don, and in what mannen, the weer 
"may be charged, under title he, page fis. of this volume. 
2 | | ſtruction 
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ftrbaibe put upon the Reg te- Nitbagi dba ar en. 
A 8hinhy; To the: intent tha, all brit debt an 
d οοõ,mIt, and.albotherduekattions: de from thentefodth 
i 4+ itukeg iu their cohaties, and directed?! tot ube Sheriſfiof 
e the cavities where: che) cantracts of: the dame did ile, 


_ ++ OD. e Fhat if from thenceforth in pleas 2mpon 


- #52thesfame wrqt, it ſnoulds be declared lia the contracts tens 
« made in another county than is contained in thb 
10 writ, that then incontinently the ſame ſhould be utter- 

ly iwbated.7%: As, by this ftatute; cthe: writ! was do be 
- abated; if che plaintiff declared in a diſferent cnunty than 

bat mentionsd in the writ, it us conſtrued to give the 
Cart a, wẽr alſo, if the plaintiff wilfully Jid his Bion 
in another county than where it aroſa, of compelling him 
to try it inthe county in whick he dught to have laidoit. 

„Auch rather than abate the writ.in ſuck caſe, which wobald 
only tend t the: delay of juſtice and: encreale of!expencerts 

+ the parties, the Courts thought, that changing the dnn 

ib ile defendant requeſtad it, Was the: likeliett: — 

presbnting botb. But. in naſes of felony; the trial g by che 
ebmmon law, ſhall be al ways in the ſame place here the 

b effence. was, and ſhall not be {ſuppoſed in any ther place; 

for in all cimiaal caſes, the rule holds to ttris: day, a quis 

dalinquit, ibi gunietur.. In- ander however, thar: there mould 


der listle or n neceſſity fon applirations ta change the 


im ai caſes, . attornios were prohibited undet heavy pe- 
unalties, nam knowingly: layirig-aQtions' outs of: chrir proper 


i ddunties hy ſuuenal rules made in the 2 


during cher eee pe Qiu CU,’ . 
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THEN the coury.of King Bunch bad gbwiined Se- 
: Ae Pizance. pp a actions, either, by Procuring 
che pigingl {writ 5 ee the there... or. gle: by 
1 . 8H, e e a in, debt, . couenant, or 


civil e defendant was arrofted: 


1 1 — to regulate the 
e # e to. the action. Af the plaintiff praſeduted 


ee e le e ee 


aglt r 15 
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ww | TVTRODUCTION. 
Kas ſaflcient; "bitt if Nis demafd or damäge exettdeldl that 
füch, perla Bail, actordiiig te the amoufit tlerebf, was fel 


k p 


quited from the defendant When brüught into%tourt! K 
rule to the Hike effect Was flo made in the Commit Pleks, 
as Appears by the Compleat Attorney, fol“ 45, printed in 

1676, where it is ſaid, “ That if the defendant be arteſted 

Why mefne proceſs, as capras, alias, or pluriis, and the plain 

aa, ei boldech him not ſufficient to pay the debt or damages 
© eontained in the writ, the ſame amounting” to twenty 


— 


and allowed by the coùrt. And when the capias had be- 
come the firſt proceſs in civil actions, as no certain debt or 

demand was Expreffed in it, but only mention made of a 
rreſpafs generally, if the pläintiff entered à ne recipiatur in 
order to have fpecial bail; it was uſual for the defendant to 
ſummon him before à Judge, to make him ſtate his true 
cCauſe of action. Ahd'rthat being done, the Judge uſed his 
. diſcretion in allowing of non or ſpecial bail, as the nature 
of the cafe or importance” of the action ſeemed to require. 
From nörbe poll as the value of money decreaſed, it fell 
to ren Pounds in both” cbürts; ſo that unleſs the plaintiff 
could ſatisfy the court, or one of its Judges, that his cauſe 
of action amounted to ten priunds and upwards, common bail 
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HE. ſtatute; 23d.of Henry 6, 4,129, made in affirmance | 
5 1% f the common law, and which gave, defendants the 
Jibesty.ofitendering J to the Sheriff when. arreſted for any 
illature evidently. intended, to afford, For it was ill 


— 


in the power of the plaintiff; to lay his damages in the writ 


to a conſiderable amount, when he had little or no cauſe of 
A complaint, 


INT RDDUCTTON. i 


complaints ;And,a$ the Sheriff, for his gyn e ee 
releafipg the defendant from priſon. 5 


4 
15 


ti 


«©: ſtand. for what cauſe they became engaged; and whereas 
te there is great complaint of the people of, this  xcalm, 
4 that, for divers years now laſt paſt, very many of his 
„ Majeſty's good ſubjects have been arreſted upon general 
ec Writs of treſpaſs quare clauſum 


4% [atitats, and other like writs, 1 ued out of the courts of 


e the King's Bench and, Common Pleas, not expreſſing 
« any particular or certain cauſe of action, and thereupon 
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90 Ale h in truth there hath' Been little or no chüſf df 
4 ate Hamed p 
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ut compoſitions for obtaining their liberty; and by 
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2c vergebe bs, _y 
1 fuck eib ices, many hayes 80 and a daily undone, 
os And deſtroy 5 in t! N estates, withaut pol Wel e have 
Ding! re 198575 the a0. rs. emplqyed in ſuch practices 
. havin ig 5 een (for tt the molt part) poor and lacking perſons 
auc their ir zctiugs ſo ſecret, that it hath been found verg 
« difficult to make true difcoverics or proof thereof :” 
 Oxyarns, That no perſons who ſhall Happen to be atreſted 
4 by an "Sheriff, Under-ſheriff, Coroner, . Steward QF, 
1 Bunif of any franchiſe or liberty, or by any other Qty 
* ficer, Mbit, Under-bailiff, or Perſon what ſoeveg, 
4 within this realm, having, or re, to have, au- 
* horte) ot warrant. in that bebaff > Dy. force or colour of 
«any wh, bill, or proceſs, illuing or to be ifluing. out 
* of his M ielty's s ſaid courts of the King) 5 Bench and 
4 Cn 
dilt, or proceſs, the certainty and true cauſe. of of action is 
4 not ex preſſed articularly, and for which, the, defendant, 
* in oeh writ, bil or proceſs named, is bailable by the 
40 R__ in that behalf made in the three and twentieth, 
| e of the reign of the late King Henry the faxth, ſhall. 
forced or N e to give ſecurity, or to enter into 
« bond with fareries for the appearance of ſuch; perſon, 
4% ſo arreſted, at the day and place i in the ſaid writ, bill, 
4c or- oroceſs, ſpecified or contained, in any penalty or ſum 
or ſums of money, not exceeding. the ſum of forty 
ce hounds of Tawful money of En land ta be conditioned, for. 
4 ſuch a ppearance: al 
and inter afor fra. all let to bail and deliver gut. 
ee gf prifon, "and. from their and every of their cuſtodies 
refpedtivelyzevery 78 whatſoever. by them or any of them 
© arreſted upon, zap ſuch, writ, Bill, or proceſs, wherein 
2 c reainty 170 trüe cauſe of Action is not. particularly 
refſed, u pon ſecurity in the ſum, of farty Hound, and. : 
0 more, given for appearance.“ aldsil 


This beneficia] ſtature, without any ſuch . intent in the 
makers of it, * like to have taken from the court f 


Rings F Bench, all its acquired, juriſdiction over, ions and 
inj 


uries not re, farce, proſęcute by them 


proceſs of bitt or latitat,. Which eſuppoſes a.bull., For if we x 


remember," the Bill of Miadlyſex or other county. whete, tha. 
court Was, the orig 2 # procels, of the King? Bench] was cole. 
extatcd\only y for tre paſſes, and civil. iter enge Chich 
ſavource 4 erlminal J nature ; and pot; for debt, bręgeh f 
contract or the; : like vf which: this. court aflumed to bold: pleayr: 
by” eehſequence oy of tlie. defendang? s being in the cuſtædy fig 
their ma, mal. F as this ffatute required the real cauſe of 
action 


leas, or either of them, in which, faid Wiitz | 


Sheriffs, and other officers, | 
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action to be expre 


not the cabſe of action for which the arreſt'y was m 


capias quart clas 
ptoceed to autlaw 
thoriſed by the capiat, which ee 


erſtinal with other proceſs chetean adapted t Ns 9 


INF 


FP ib 2 76 7h 11 75 8 


was dl be afreffed, 
4&1, )'Thete'y "ry 


— civil actions of ati ainyunt, if the 8 e bs hie, upon 
the follgwing® expedient to ſave mY und Juriſdiction 
from dein oveftBrowe and deſtroy Is 


Ty 5 
5 159519009 _ © cok 1 wh 


re. mer Bills or latitat comim nd 


| defendant to anſwer the plaintiff fy a 10 7400 by, #4 oa 


olding, to ail in 
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— HeF ) they inſerted: an ac etiam clauſe: per ng ty 


true cauſe of action, in this manner, And alſo, to a 


< the faid A. B. for one hundred pounds of. gb; (gf as the 
«eaſe hap ned to be) according ta the e cuſtom o court 
4 ο "our © ord the king, before tk" King nel}, tO; be 


C3 


64 exhibited, and that he have then, hefe this 8 Caf es 
the caſe was. By this device the Mag 0 Notes 


Ka 


Wien, 25 the true cauſe of action was'exprefied, in 0 0 7 BH eſs. : 


to watrant che defendant's inſiſti ing 1 Pall to aboye,, arty: 
foundi, and the court {till retained its Jurt een as the, fin: 
2 matter was fuggeſted to be only 'a olf lateral 1 8 and. 

Je—which, 
was ſtill the treſpaſs ſuppafed to faxe been, ccc eee 
which the court has legal * cognilance. 
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In like: wlan chi Common, ty, lane a a 1 gf of” ae 
etiam, mentioning: the trie cauſe 7 or. aeg to in the w : 

Vn fregit,” if the b Antiff dig not me Pp . 

the Want, 45 it the arre| was | illaus. 
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had broken the plaintiſf's cloſe 


1s, and id che iam. 
claufe ſhewed the true cauſe of ien, and fu 10 1750 7 


it to the ſheriff iu Specs eo che ſtatute, ts Fo bs 1 | 
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lids 9 8 babe he! night in walk ' vjjon © the bai 
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„he pra ice . ſuing out the capias 20 th t he rot inns 
was pot only the 'tigans of a plaintiff's oftet' dale 878 f e 
the ſocller: but alſo prevented that ungeceſſaty g and re 
exptace w which” in old times attended 4 fuing aut. 2 og 
particufat eaſe,” do that the ori r writs which forgperl ly... 
Ned ound ber; now ſuppoled to iſſue out 'of Chancery at the... 
firſt; 40 gie the couft its. juriſdiction, became bothint g. More. 
han mere blut forms of the writ of © quare "Clauſe um cgi, 1 
made returnable im the Cymmon Pleas ; Phi 117 70 are a.. 
one at the n af the tern Hom. the Rs, and ofteg, 
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after ke very / Iuftb Ae deterigieg Which? they are Top Urs” 
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In colrſequence to of this ſtatute of atlas th 1 on * 
rule bf court was made in the Common Pleas for wt been 
of ſaving expence to the ſuitors, to avoid in the Raitt 
dectaratjon, long and unneceſſary repetitions of the! h one 
rie by which it Was ordered that the declaratibhs in and | 
of r paß, caßt, bee.” other khan debr, Thould"hot' repeat rhe” 
original writ, but only the nature of the Action. Tifftcad 
therefore of ſpreading the writ before the plaintiff counted 
uf pon it In His dectatati; on: the nature of the aCtion ws meh- 
rione þ chis manner: 1 Berk/bive, g. D. late cf Aöngdün, i 
id county yeoman, was atfarbed to infwer T. BY in 


in thi 
2707 75 Ire mY 75 the caſe, c. And whereupon the ald 


his attorney complains, that whereas (and ſo 
on With the declafation,” ) Thus, after having ſtatedsthe 
nature” of che action, ſupplying the recital of che ſuppöſed 

e the comprehenſive word of H. But in Cafe bfA 
onthe tre a 0 it muſk be remembered, as the writ" is no other 
than A, mere general" cuſum Pragit, it continues to“ de the 
pradtice f rt] e - 0 expoſe ie, in his'decliration;!* #3: 


213M eZ TOTTLYY 05132-TIG Mo: 


The Nord e th by b ai in we leine: declaration, 


wen ME action $ only in damages, "becauſe actions for 
1 5 were 8 Iy Une bn fuppoled ts be commenced 
y the; original w. 'of one, or / te fecerit ſtcurum, Which 


Ape ſeetrat onde ener the ſhèriff, when the plaintiff 
bad found ich pledges for pröfecutien, to pur by or aneh the 
4 At gent by his gays And " pledges,” in ofder 'to enforce' his 
appelrance. But in declirations in Vb, covenant; annttify, an 
the like actions „ although the capie wis allowed by 
. 4 2 proceſs” in theft, to bring the defendant into court; it 
till continues to be faid hl the defendant was ſummoned: 
as if the Pyicipe gui, reddat had been actually ſued” out LY 
the feſt! inſtande, and the defendafit thereupon properly 

moned. For When the capiat came to be uſe" in foal 
ations: as the firſt procefs, they made out the original whit! 
returnable the ſame term in which the defendant appeared; 
or if the fuit was by ' Jpetial briginal they made the defentant 
file his warrant of attorney, in the ſame term in whith he 
really appeared. Hence, no notice whatever was taken ef 
the hos nat; upon the roll, as ard ; hs, the decla- 
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ration, began with; flaring that the, defendant. ws /unvmongt.. 
as he was ſuppoſes to have been. |, And.ghqugh, a, return of 
non eft inventus appeared on the original, Which Was 2 — 3 
to entitle the plaintiff ta ſue out a capras to arreſt the defen 
ze Fete yet, as the defendant filed/his appearance. — 55 10 

in which the een returnable, it warranted t erin 
that he; was Jammoneg.;. Nor is the return of nan el inte denen 
ty the writ; Contrary: the declaration, for though” th de- 
fendant might not be found in that county 'where, the ar 
was directed, yet he might have had. motion Appeared acer 
cording to the gammant 221 7570 301) e ee 
22 102 . 18 lt 22 my 1495 Sf 14s Oo} Fe 
will, be proper here to take fore rice 2. the fines N r= 
merly. payable. by the ſuiters in the ſuperiot 82805 [| of 
thoſe: fines.wbich continue to this day; to be exact ed 125 
them by the crown. Fines were originally of ſeveral forts, 
Some, in nature of an exaction by the, Ning; upon giyi 
leave to a ſubject to proſecuteſ a ſuit in hig. ſuperior Mb 
others in nature of a penalty ſet on ae after conyiè Gp 4 
and on plaintiffs failiaꝑ in their ſuits on p n pa parties making falſe 
claims—or for fraud .and deceit to, the. c vexation.| 
under, colour of. law for contempt againſt the king 's writs, 
or ſtatutes. Others. again in nature of an impoſition et by.cl 40 
court on the ſuitors, with a view to enforce plainnefs and 
perſpicuity.in-pleadings. -, Theſe latter were impoſed, even in 
the inferior, courts, till the ſtatute; of $; Atarlbridge, provided, 
«that. neither in the circuit; of. juſtices, nor in count ies, 
„% hundreds, and caurts-baron, any fines ſhall be taken « 
% any man pre pulchre. placitayga,. or Sequpleading.” Which 
ature was further enforced, and made to extend to the bus 
perior courts al ſo, by the Aatute 2 minfler the Firft $: But,, 
the former have been ſuffered. ta continue. And they were. 
formerly of money, or other things, as money was exceed-, 
ingly ſcarce. Sir Aatthero. Hale gives an inſtance of a fin, 
paid at the commencement of a ſuit between the men * 
Terms and Haſtings, in the reign of King John, in theſe. 


Ws ionem habendam per legales, & c.“ which fine ap-. 
pears to have been of three ſtate horſes, or pacing nags for 
the King, and fix long-bill'd herons or egrets. So exorbitant 
1 five upon original writs, exacted from the ſubject in the 
reign gf this King, whoſe misfortune it was not to know i in 
what manner to-uſe bis. prerogative, that they made one 
eee ma ernie of the Heh, and f Rem to, þ have. 
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landing thin; cotcctiony flere did not*Teaſe to be 
from .. upon obtaining leave to ſue in the 


— at all in diſpute, the barons only ming q N 
by the charter, that they ſhould: hereafter be impoſed "with 

moderation 3 having regard to the importance of the uονfjjEé 

and ability of the ſuitor. In conſequenee therefore bf this 
proviſion in Magna Charta, the payment of fixes was put a 
regular footing, and as they were reduced to a certaihity in- 
ſtead of being ad libitum of the Sovereign or his Chancellor, 
and not ſo exceſſive as mann _ e 3 , 
any great helitation. |: 44. 0 — 
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: null}. differemes- j uſiti am v rc But wt an. 


For the Sovereign's right to en fines — | 
y 2D” 
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E n ee eee Piet and of whom 
it ſhould be exacted in civil actions, there was 2 diſtiaction. 
For if a plaintiff ſued for u debt, and took out the precip 

guad reddat, he paid the * fine immediately to the C]ꝗ] .sor in 


tion to his demand. And here the fine could be tuen 


5 at firſt, the plaintiff having aſcertained his demand, for 
p Which the Cunſiton could eatily apportion the ſum due for 
b the fine. But if he took out a pone, or Fee fecrrit ſceurum, 
with a view only to recover a ſatisfaction in general, the 

fue could not be taken at the firſt; becauſe che Antervention 

of a jury was neceſſaryato aſcertain the plaintiſf's demand. 

And as this was the proper writ ., for trſpaſs, and 
conſequential. injuries ariſing from the neglect or deeeit of 

the defendant, be was to pay it, and the amount of it"was 
to be regulated by. the damages given in the judgment; umd 

an award of the writ of capintur pro fine in ſuch cafes wits 

Ip entered up after the judgment, -in-this manner, 4 pe. 

; 5 **© di@ns defendens capiatur.” A ſimilar entry was alſ6/inade; 

a | and like writ iſſued, in all caſes after a' judgment in tbe 
Kim. Beucb in a ſuit there by Bill, which was the proteſs of 
that court for treſpaſſet, and fuch like injurie 
contra — for which a gh was —_— payable. 


s committed ' 
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| 7. 6. 401.—he paid a noble "> - + 68 
If to 100 marks—a noble and a half 0 100 
If to 150 marks—a marx ee 0 134 


If to 200 marks —a mark and S — 158 4d © 


And for every 100 marks more - a noble „ 1 68 
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ol. theſe. Ben, ande manner, of takigg 
thay, mſehe frm finder in ad&ton,. as it is termed in our da 
bpoks- „Fes all- matters; of debt, which the plaintiff had 

de defendant, could be put in one! and the ſame 
eomld be taken at once by the Cur- 


NS the writ.. >But:the'plainti * could: not 
ES or ſpecifici demand, and: a'tre/paſs or other 
canſequential, injury, by one and the fame writ; becauſe. 
the fine for the. art. as payable. at firſt by himſelf, and for 
the treſpaſis after the ſuit was determined, by the defendant >; 
the anguni-whereof could: not be known till it was impoſed: 
by she count, and the court could not impoſe it till & Pad ar x 
had. aſgertajned,;what damage the plaintiff had ſuſtain 


Beſides the judgments in debt and in "treſpaſs were different 


for after a recovery in an action of debt, there was alſo 
nt quod. fit in miſericordia,” for the: + amerciamiit, 
which: was. do be affeered in the county; whereas in treſpaſs, 
after the recovery of damages, there was 7jadgment paat 
capiatur for the hne to the crown. Nor could rrepaſe and 
treſpaſs an tlie caſe be joined in one and the-ſame-writ- 5 be- 
cauſe, as the fiiſt ſavaured of a criminal nature, there was 4 
rad cabiatur, and as the Jaſt n wan TY 
Ab aan was en tered. 
N 


When it Pocama the prdfitrecfor plaintiffs . in {Ore 
— to ſue out the writ of eapias quare clau-" 


funfregin, Mie (ret to atreſt the defendant, and thereby the - 


ſooner, affect an appearance, which was the practice long 
befate this ſtatute of Charles the ſeeand, they avoided in great 
meaſure; the paying the fine: to the Crown. For upon a 


| 7 no fine WAS exacted; becauſe the writ was ſuppoſed to 


for a treſpaſi, though the court winked at a plaintiff's 
declaring in gelt, covenaits. or the like action, when the de- 
fendant was;hrought into court. And when that ſtatate was” 
made requiring thearue cauſe of action to be expreſſed in the 
writ to hold the unn to bail i in es eg Prune _ 
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i = to fines and — and when and by kw ame r- 
a. th ſhall-be W vide Gray's caſe," 8 Co. and Feecherꝰ 

1 ; 

If; the defendant was a Duke, - Marquis, Fart; Viſcount, or 
Barons the amercement- was to 100 "fillings, Which was The 
greateſt amercement 3 but if he was a gentleman or cbmmen per- 
{oh it ſeems that it was aſfeered in proportion to the nature f the 
demand againſt him, and his apparent ability to pay it. Vide 


Se, and authorities there cited in the margin. 


xcviii ENTRODUSE FHON. a 

the arreſt, the plaintiff had ſtill an opportunity of ayoiding 
the fine upon ſuing, for a debt, {unleſs he intended to pro- 
ceed to outlaw the defendant), becauſe he could ſhew his 
true cauſe of ation by inſerting an ac etiam claule;in a gapias. 
And though in fact a debt, or other matter of contract, was 
bis only cauſe of action, yet it, was confidered, but 3s a col- 
lateral charge, for the defendant was in fiction of law ar- 
reſted for, a treſpaſs ; and the gc etiam clauſe, was for nothing 
more than to ſbew the true cauſe of action, and point out 
1 the Sheriff to what amount he might infiſt upon bail. 
"The Fine therefore was only paid by the. plaintiff when he 
actually ſued out a prœcipe quod redaat for a debt, or a prę- 
dige for a ſum, certain upon covenant broken, or pone for a 
ſum certain on promiſe, which was never done, nor is it ofte 
do e at this day, unleſs it is apprehended the Ae wif 
be liti gious, or is difficult of acceſs, and has property which 
SOR ate reach by proceeding with a view to outlaw 
him. I 274 I HS 929 Te. 201 af! L 2 11 


- 


In cafe however a rerit of error ſhould be brought upon 

a judgment by default in an action of debt proſecuted by a 

common capias quare clauſum fregit, or a capias with an ac 
etiam in it, the plaintiff, if he would protect his judgment, 

and prevent the want of an original writ from being aſſigned 
for error, muſt ſue out a real original writ in debt, adapted 

to the action he proſecuted ; on which the Curſitor will then 

' apportion and take the fine from him, otherwiſe the judg- 
ment muſt be reverſed ; becauſe it would appear to be in 
Abt, when the proceſs was for a treſpaſs. But in caſe no 
Vit of ertor ſhould be brought on ſuch Judgment by default, 
"then the plaintiff need not purchaſe any-ſuch original” writ, 
"and 'ronſequently the 12 will be avoided. Nor need he 
ſue out fuch an original afterwards, if his judgment in bt 
is had on a verdi?, though he proſecuted the action by a 
tapfer only. Por in that caſe, ſhould' a writ of error be 
brought, the plaintiff can call to his aid one of thoſe cbf- 

venient ſtatutes of Feofails, viz. the 18th of Elizabeth, c. 14. 
which will (if the want of form be the only objection) pro- 

tect his judgment obtained on a verdi@ agaitiſf the artiHery 
of Meſiminſſer- hall, and not ſuffer the Judges,” though they 
had neyer ſuch inclination, to relieve'the defendant '6n this 

ground of error. But ſhould an / original writ," on à writ 
*of error brought, and certfierari awarded to the court below, 
be certified by that court to the court where the appéal js 
made, the judgment will be reverſed; but hot if they ſhould 
certify there was no original at all. Becauſe the want of an 
original writ, after a verdiQ has been obtained in the cauſe, 
8 | 51 2 10 e d on, 


12 117 
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NRG HFH ETON. "th 
is cured by the ftatutes of Flofoilt;" but an original le Hot 


within any of theif liberal an  falatary, provifions.” 9 
if Wa ee 90 9166099 ebnen man o 89 
The actual amerelameft of the defendant after à judg- 
ment againſt him in debt, covenant, caſe, and the like ac- 
tions, has long fince been diſcontinued,” though the form of 
awarding the writ continues in the entry of the judgment 
0 this day. And the capiatur fine in actions of” . 
jeftment\, and other actions ſavouring of a criminal natute, 
as it was oppreſſive to poor defendants who might have been 
vutlatod for not paying it, or, if ever recovered, being ſeldom 
accounted for in the Exchequer, was taken away by the ſta- 
tute 5 W. & M. c. 12, and inſtead thereof the plaintiff is 
directed to pay the ſum of 6's. 8 d. to the Maſter ot Prothy- 
notary at the time of ſigning the judgment, which is after- 


wards allowed the plaintiff again when he comes before 


them to have the coſts of his ſuit taxed againſt the defend- 
ant. So that the writ of capias pro fine has fallen into 
aan. _—_ | 
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which, is a judgment pronounced upon him for not appear- 


Ing in court to à ſuit there inſtituted againſt him. 


In early times no man could be gut/awed for any civil 
matter whatever, treaſon and felony being the only offences 
{as they were puniſhable with death] for which the delin- 
quent could be proceeded againſt to cutlawry, And as be, 


Who was thus proceeded againſt, was put entirely out of the 


pfotection of the law, forfeited all his goods and chattels, 
bt the profics of his lands, might be impriſuned, and even 
but to, death with impunity, the conſequences were grievous 
and terrible. But notwithſtanding, they did not deter men 
From the commiſſion of crimes that warranted ſuch a 

72 judgment 
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-pubgwont chene them for, if ry informs us of thak whos 
not only ſu fered the degunciation of outlatory to by t pro- 
nounced againſt them but who afterwards fet © zovernmehe 
at defiance, gs prin the FARO 2 LY 
ing together and committing continual depred atio : the 
u ind property of the. peighbouring people. . MY 5 
240 : On the ROLES of the courts in a of magne 
„ chunta, in order that the publick peace might be the better 
preſerved, proceſs of autlawry was ordained". to lie in thoſe 
civil, actions committed vi et armis, which. warranted” the 
capie ad reſpondendum upon a diſobedience to the original 
id And ſoon after, when the country betame more po- 
liſhed and civilized, the power which any one had of 1 put - 
Ang an outlary.to death, and which had occaſionied b ex- 
travagant cruelties, was taken away by an ordonnance in 
the reign of Edward the third, whereby no one in future but 
_ the: Sheriff was to.put an * outlaw to death, even for Ae ; 
+ but the other ear, continued as beforfe. 


52 


: bg 


ks aba Was a proceeding towards 2 ak 
"all Vat the mn tontumacious delinquents would wiſh to 
avoid, and gave authority to the Sheriff to arreſt the defen- 
dant, we have ſeen, in a former chapter, how the Legiſla- 
ture at different periods, extended it to other actions than 
thoſe committed with force, , And as the capias was no more 
chan the offspring of an original writ, and awarded only 


upon an actual or ſuppoſed diſobedience thereto, it follows 


that no one can be outlawed for any civil matter, unleſs the 
ir be commenced by original, and in thoſe civil actions 
por here the capiat is given as a proceſs upon the otiginal. 
80 chat in ee * . no one can be e to 
Leh. 1 * : 154 
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b 1+ a FRE ain 2 en dare bern; put to 


death by any one, as the! King's enemy, till ſo late as the xeigh 
of Queen Eliæabetb, when, to obviate ſo. agen am amiſiaſrn a 


notion, that it was: lawful at all times to kill an enemy, FF, ys. at- 


tainted in a præmuni, e, Who was conſidered as an en * ſtat. 
5th öf Zis. c. 1. provides, Fhat it fhafl not be lausful te kill any 


perſon attainted in a præmunire, any law, (vide 25th of Edab. 3. 


15 55 1 33.) opinion, or erpelticn of la to the cantruy not- 


* 
be 


. INTRODUCTION. «i 
be . without a ſuffalent warning before-hand 
for th © Parry 00 to reflect upon, the dilagreeable ſituation be 
"woul 4 be 3 Ree 1 If, f rom his obftinacy he fuffered- le to 

tate Sade Oh and not ende to juſticr by coming into 

court, an ei the matter bee es was 

"Th ree tapias' s there ore were required to iſſue before the 
writ of exrgent to pronounce him outlawed cbuld be obtüin- 
ed; that is, the capias, alias,” and pluriti, ench of which 
were to have fifteen days between the teſte and return. And 

that ſuch à proceeding might not be ſmigyted thioagh the 

King“ s courts,. without the regular forms were obſerved; it 
was provided that many different officers ſhould be-eoncern- 

ed in it. Firſt, the Chancelhr, from whoſe office iſſued iche 

original writ ; ; then the Filazer uf the court, into Whieh che 
original writ was returned, who made out the eupias, alias, 
and Plur iet, in order to Arreſt the defendant; then; if theſe 
writs were returned with a non” of inbentus, the Exipanter, 

"who made out the writ of exigent,” and the Sheriff to uhõ]m 

this, as well as the former writs were to be directed, 

and who was required in it to exact orcall for die defen- 
dant to ſurrender himſelf in five diffrtent eburts; and, 
laſtly, the Coroner, who, on the defendant's repeated de 
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8 _ faults, was publickly o e the h t 'of euNawry . 
hs NPE. 0! 81-562 2d: , ee e bog He 
. It muſt be obſerved, Mt T um Kare Ode ct 
48 upon meſue proceſs in civil actions, ahd not of o, after 
1 Judgment thereon, for want of the defendant's fatisfying 
44 the judgment, or rendering bimfelf In execution, (the pro- 
* f ceſs to which is not ſo allstor 55 des out lu ci in crieafnal 
* caſes. For in criminal ca toy ineuts not only a 
«ry forfeiture of goods and chatte b but 1 0 of the/ real eſtate 
80 . of the offender, and at common law works a corruption of 
blood; —— in civil matters the King derives no eſtate 
from car but only a pernancy of the profits. And 
al e $ of outlawry after judgment in a ſuit commenced 
ot 57 ear where. the ca Tas "ad re eſpondendun is ſed. as the 
| "meſne proceſs,” may de ted —*— after the return 
3 of the capias ad Jatisfaciendum, without ſuing out an alias 
| and pluries. Becauſe in ſuch caſe the party having been 
to already in court, and having conuſance of the debt or da- 
gn mages recovered, he ought to pay the ſame on the firſt 
180 Juing out the capias ad ſatisfaciendum; otherwiſe; it is a eon- 
- Fave in 2 e the eee of the een, ſor 
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with mere eaſe be ſuperſeded or reverſe 


"the ftaure's Henry the S t.. 


riff three months before the return, 


\ 


which diſobedience he may be put) in aviget directly. 
And as in evil action, proceſs of ouiαuu Was only given 
the ſooner to cempel the defendant's e „it "may 
and the King's 
pernancy of che profits diſcharged, chan in a criminal caſe. 
But if *outlawry'is pronounced after judgment obtained in a 
civil action; it can neither be ſuperſeded nor reverſed: till 
ys ao ſatisfaQtion is are and entered wg on the roll 4 
When the wrib of exigent went eforth 2 it ns eite to 
into that county where the defendant really was, [for 
there the action formerly was laid] notwithſtanding the pre- 
vious writs, as we have ſeen by connivance of the court, 
might be otherwiſe directed. And the exacting of the de- 
fendant was to be at the fonrn or criminal court, and not at 


the county court, (which was the Sheriffs court for civil mat- 


ters), for the Coroner was to pronounce the judgment of 
out laue, after the -quints exatius, or being five different 


times exacted or called for. And in the tourn the Coroners 
originally, who were the ancient conſervators of the peace, 


and men of the firſt reputation in the county, prefided with 
the Sheriff; whereas in the civil or county court, the Co- 
roner had nothing to do. But as Sheriffs, regardleſs of their 
duty; in time neglected ſeeking after the defendant upon 
the capias, and often returned that and the alias and pluries 
writs with a nen e inventus of courſe, whereupon the exi- 
gent iſſued, and men were''outlawed without knowing that 
any proceſs had iſſued againſt them, the ſtatute 4th of Hen. 
8.0 c. 4. amended” by the th of Hen. 8. c. 4. enacts, 
46: That' the Sheriff ſhall alſo make three proclamations 


„ within his county, at three ſeveral days, two of them to 


$5! he: made in the full and plain ſhire court of the ſame 


; £6 e6unty, © and the third at the general ſeſſions in thoſe 
parts where the party is ſuppoſed to be dwelling, Gel“ 


And for the better avoiding of private and ſecret outlawrize, 
the 31ſt of Eliz. c. 3. provides, „That in every perſonal 
„action, wherein any writ of exigent ſhall be awarded out 
of any 'eourt; one “ writ 'of proclamation thall-be awarded 
and made out of the ſame, having day of 're/ie:and return, 
as the Gals writ ooh exigent (hall ove directed and + de- 
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＋ The ſtatute 4 Go V. & M. c. 22. direds proclamations on | : 
dutlewries in criminal caſes to be made according to this ſtatute, 
except that the 'writ of proclamation ſhall be delivered to the She- 
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, livered of Fecord to the, Sheriff of; the county, where the 


4, defendants; at the time of: the, ef igeut ſo awarded beH 


( be dwelling 30 ſuch ur it 3 olamatitn thall;comgain the 
Shot Bf Ms ſame action, and that the Sheriff of the 


county, unto whom any ſuch writ of proglamation ſhall | 


ee he directed, ſhall make three proclamations. in this form 
<< one in open county court, one other at the general, quar- 
< ter- ſeſſions of; the peace Where the party defendant at the 
& time of the exigent awarded ſhall be dwelling, and one 
other to be made one month at the lxaſt before the guinto 
&, exatius, at or near the moſt uſual, door of the church or 
© chapel of that town. or pariſh where the defendant ſhall 
e be dwelling - at the time of the exigent awarded and, if 
he ſhall be dwelling out of a pariſb, then in ſuch ;plage 
es of the pariſh in the ſame county next adjoinings.iand 


upon a Sunday after divine ſervice; and ſuch, writ. to be 


6. duly: returned, or the , outlawry to be vid. And the 
ſame ſtatute al ſo provides, for avoiding ſecret ſummonſes a 
real: ations, that after every ſummons a proclamagion, ſhall 
be made at leaſt Fourteen: days before the return theteof., 9 40 
III 141115167108 F115 811810 33113 2; jo nom bas 
When outlawry is duly pronounced, ande the whits,of ei: 
gent and proclamation are returned by the Sheriff, and re: 
corded above, the plaintiff is at liberty to take out further 
proceſs. againſt him. And this proceſs is either general, or 
ſpecial. The firſt is a Writ of  eapras. utlagatum, by, which 
only the body can be arreſted and impriſoned. The latter 
is a\ſþecial_capias utlagatum, by which bis body may not only 
be impriſoned, but bis goods andyghattels; lands and cbo/ps 
in action, ſeined and extended. If his body is taken by fugh 
writ, be may now be admitted to bail, though formerly he 
could not, an outlet being excepted; out of the ſtat ute 
23% Hen. G. c. 9. An] if his effects and lands are ſeized, 
the Sheriff muſt take an inguiſition thereof, and geturn the 
ſame into the Court from whence iſſued the proceſs. On 
Which return, a. tranfcript of the: outlawry aud inquiſition 
is made out and tranſmitted inte the Court of Exchequer, 
And ſhould any debt to the gutiaw be found and returned, 


* 
Py 


a ſcire facias, on application to that Court, is awarded for 
the debtor. to ſhe w cauſe why it ſhould not be paid te the 


King. The reaſon of ſending the tranſcript of the record 


into the Exchequer, is, that they may take charge of the 
effects for the King, the cutlaw being diſabled. from en- 


Joying any thing he was poſſeſſed of, or eee sei tled 
to; and the inqueſt having found him poſſeſſed of, e 
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* ects, 
the Excheguer, as the King's Court of, ordinary, 3eyenugy 
muſt take care of them for him. But ie Barons, form 
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long time paſt, have uſualhy gtanted a ;en/lodian, breit te 
tries in charge the goads of one autlawed by: —— 2 
ww the original phaintiff who: thus proceeded Bluff him. 
NmoO ol benin ei m d ie of 2505 5 
on Shbuld the: defendant: mY continue at large, and not 
cone into Court ta reverſe or ſuperſede the out/awry, the 
may obtain a ſatisfadion for his demand out of 
the gffeQs found by the inqueſt. In order to this, the 
plaintiff, hen the tranſeript is ſent, into the Erabrguer, 
maſſ apply to the Remembrancer's office for a turit i den- 
tion enpuns, which empowers: the | Sheriff to ſell' the 
goods he has ſeized; and if the money made thereof d 111 
not amount to more than 20 l. the Court of rohe ue, on 
motion, will order it to be paid to the plaintiff. Butlif ait 
exceeds that ſum, the plaintiff muſt preſent: a petition to the 
Lords of the Treaſury, that the money levied may go towards 
tis faction of his demand. On preſenting this petition, it 
is referred to the Soljcitor of the Treaſury, who muſt be at- 
tended with the writ of venditioni exponas and return, that 
the may fee what has been levied; and then an. affidavit 
muſt be made before; him of the plaintiff's demand, and of 
the coſts and charges of the outlawry. If all which ex- 
ceed the ſum levied, he makes a report thereof to the Trea- 
fury board; and thereupon. a warrant is granted to the At- 
torney general, to obtain his conſent for the plaintiff to 
move the Court of Excheguer, that the monies levied may be 
mid over to him; Which, on the Attorney general's con- 
gent, will'be ordered accordingly. But ſhould the money 
levied exceed the plaintiffꝰs colts and demand, which is ſel- 
dom the caſe, the Attorney; general's conſent will be, that 
0 much only as will ſatisfy the ſame may be ſpaid him. 
As the whole of this proceeding is both tedious and expen- 
ve, it never anſwers to the plaintiff, unlefs ou fur ri 
| amounts a eee e bene 585 5 : 
„ Fhis is 2 -evethad tors the plajenif to et cull err 
lutoed defendant has property, and cannot be arreſted on the 
| capiaf utlagatum, or does not come into Court, and ſuperſede 
or reverſe the outlawry againſt him. Let us now ſeg in what 


rv 


manner the 2utlaw may ſuperſede: the proceedi or pro- 
- Cure the "OCR . e again. bim * 
be ele | % 101 1011 


The Ps out: + ut; ay in, civil makters: be. | 

ing for no other purpoſe than to compe] the defendant's 
-vppearance, and being regarded in theſe days but as a pecu- 
liar method of commencing a ſuit, the defendant may 2 
aft | tne 


11 0 


TVT RO WGT TON. 
thei pens! cow 
E he would fu pet ſbde it; he muſt take out à uit of 
[-dcas d ifected to the fame Sheriff as the gigen we pro- 


mec he does ſo before the exigent is returned into Court. 


4nd this cafe, let the debt be neveri:fo-Jarge, he hs no 
aun ro puttih bait.” His appearance is then recordedcof 


the term vin which'the exjcent iſſued. And this is bored, 


becauſe there is à day given him by that writ to come ing 


and therefore, the Courts give him leavt to enter an ap 


pearance at any time before the vurlutury is pronounced and 
retutned. But though in ſuch caſe he is not obliged to put 
in ſpecial bail, becauſe he was never arreſted or in cuſtody, 
yet he muſt pay the plaintiff his full coſts, and put him in 
the ſame condition as to bis fuit, as if he had appeared e- 
fore the exigi facias was awarded. This appearance may 
now be by attorney; though formerly, it was required) to 
be in perſon. But if he does not come in tilß the- a 
lawry has been pronounced and returned, he is driven to a 
writ of error to reverſe it; that is, not to the neceſſity of 
fuing out an actual writ of error, and affigning the errors on 
record; for, at this day, the Courts in civil eaſes will re- 
verſe an outlatry, upon any error being pointed to- them 
on the record. Any error,” whether in 42 or in Jaws as 
want of his proper addition, or the name of tlie ville ar 
hamlet where he was converſant, or any irregularity in the 
proceedings, may be pointed out; for, in ſhort, any vari- 
ance,” omiſſion, or ttiffing matter whatever, will be fuffi- 
cient to reverſe it, as the plaintiff is ſecured ſrom receiviag 
any injury from the reverſal. För by the ſtat. 31 f Elia. 
c. 3. it is enacted, Phat before arty allowanee of amy 
„ writ-of- error, or reverſing of any outlatoryt hen had 
by plea or otherwiſe, through or by want of any proela- 
“ mation to be had or made according to the form: of »the 
6 ſtatute, the defendant in the original action Mall put in 
* bail, not only to appear and anſwer to the plaintiff in the 
«former ſuit im a new action to be commenced by the ſaid 
*© plaintiff: for the cauſe mentioned in the fitſt action, but 


* alſo to ſatisfy the condemnation; if-the+ plaintiff: ſball 


begin his ſuit before the end of tuo terms next after the 
allowing of the writ of error, or otherwiſe dvoiding of 


_ '** the ſaid outlawry.“ Though this ſtatute only mentiuns 


error for want of proclamation, yet moſtly the recognigancts 
of bail, for the reverſal of outlawry for other cauſes, has 
been taken ſince, in conformity to it. 

2 a Yer 5. 141 lg Rf TS 4 d 3:21 _ 
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If the defendant is taken, or comes in upon the rapias - 


Tagatem, where any debt is mentioned in the original there 
571 | | | he 
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he muſt put in bail to the debt; becauſe, being in cb ſto- 
dy, he ſhall not be difcharged without caution. But fene 
debt is mentioned in the original, his caution dannet be 
adjudged; there being no quantum of the plaintiff's ge- 
mand<on the record; and fo common bail is ſufficient. be 
Court of - King's Benth, however, have lately held, that if 
the cauſe of action originally required ſpecial Bail, and the 
defſendant will ſtand out to be outlawed, he' ſhall gain no 


advantage by it; but ſhall; put in ſpecial bail before 


the reverſal, if the plaintiff inſiſts upon it “. But always, 
on the teverſal of outlawry, the defendant muſt pay the 
plaintiff his full colts, and put him in the ſame condition 
as if he had appeared before the exigent was awarded. The 
party indeed uſually ſatisfies the plaintiff his debt as well 
as his coſts, upon reverſing the outlawry ; as litigating the | 
zction is only attended with mote coſts and expences. 
When the plaintiff, therefore, is ſatisfied, or the defend- 
ant's bail have entered into theit recognizance, an order is 


made by the Court, or a Judge at his chambers before 


whom the parties appear, for the Clerk to reverſe the vnt- 


!awryz which reverſal is entered upon the roll; and then 


the defendant is reſtored to his former ſtate and condition, 
and may have reſtitution of his goods, if any have en 
taken in e by the Sheriff or Came 1. | 


The 3 Pleas had for "rn time Jiſpenſed with the 
party's actual appearance in perſon to veterſe an outlatory 

againſt him. But the King's Bench, till the ſtatute 4 & 5 W. e 
18. in all cafes, required an appearance in perſon. By 


| which ſtatute, for the more eaſy and ſpeedy reverſing af out- 


lawries in that Court, it is enacted, . That no perſon what- 
4 ſoever, who ſhall be oitlewed in the ſame Court, for 


et any cauſe, matter, or thing whatſoever, (treaſon and . 


ny only excepted) ſhall be compelled to come in per- 
6. ſon into, or appear in petſon. in the ſame” Court to re- 
6 verſe ſuch outlawry ; but may appear by Attorney, and 
<< :reverſe the ſame without bail, in all caſes, except nd 
. r bail mall be ordered uy the faid Court.“ oy 
Thasgh 12055 * fel are ally pe by pame out 
of this . yer the Court of King's Bench f in the caſe 
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ol the-King and Malies held, that this ſtatute extends only 


to ciuil caſes, and that the exception works to every criminal 
charge. For as the next elauſe empowers Sheriffs to dif- 
charge perſons taken upon a capias utlagatum, upon an Attor- 


ney's engagement to appear for them, in caſes where ſpeciab | 


bail is not required by the Court, and in thoſe caſes where ſpe- 
cial bail is requited, then to diſcharge on bail being taken in 
double the ſum for which bail is required, the Court ſaid 


If a-defendant is {outlawed S after conviction in a criminul 


charge, or for à miſdemeanour, how can the Sheriff know: 
what the fine impoſed by the court un be? And therefore, 


that the act muſt relate to civil caſes only, and mean double 


the debt. On this ſtatute it has alſo been adjudged $; that 
after reverſal. of outlawry, the court has a diſcretionary power 
to require ſpecial bail or not, and that the want of an -+- aff 


davit before iſſuing the proceſs is no objection, becauſe; that 


is only neceſſary to warrant an arret; and if an affidavit is 
madetin due time for the new action, that mutt be brought, 
if the defendant, upon the reverſal, will not ſatisfy the 
plaintiffs demand] they may hold to ſpecial bail. And 
though the 31 of Hliꝝi c. 3. is the only act that expreſly re- 
quires: bail, it is not to be inferred from thence, that in other 


caſes it ought not to be inſiſted on. For that ſtatute wakes 


a new error, that is, the want of .recliwation, and. the bail 
upon it is r to pay the enen PR 


1 
* 17 & * 12 * A: 


2 4 4+ 


Hence as it airs: that e to. 3 is PAY 
at this day, no more than as a proceſs to compel an appear 


ance, that autlatry may eaſily be ſuperſeded. or, reverſed, 
that bail muſt be put in by the defendant wherever it is rc 
quiſite, [by which the plaintiff has a ſecurity for his demand, 

while he is eſtabliſhing the ſame in due courſe of law and 
that an evtlarw, like all others arreſted on meſne proceſs, may 


be diſcharged. upon finding bail for his appearance; let us 
now ſee. in what manner a plaintiff, muſt proceed if he 


would go on ta out/awrys In order to this the plaintiff 
muſt, firſt, make out à præripe for an original writ, ſtat- 


ing his cauſe of action, which muſt be an action whereon 


the capias can iſſue as proceſs, and carry the ſame to the cur- 


ſitor, who will make out dhe original writ according to it. 


* ? 
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i Mr #/lkes a perſbnally in court, being rarteerd" Ader 
conviction for a libel, and another miſdemeanour, though no procets 
had iſſued on the outlawry, and claimed to be admitted to bail, 

t Serocold v.— Hampſon, Bart. Stra. 1179. | | 


4 Vide Statute 12 Geo. I. c. 29. poſt. 
But 
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But if it be in dhe lig Benth, the Filbze, After he has made 
out:the proceſs; uſually procuret ihw original: from the Cur- 
Aitor to warrant it. The original writ, muſt not bear Ae 
before the cauſe of action aceruad, though, to gainn time, 
it may be ieſied and made returnable as of a preceflent term, 
if the cauſe of action will warrant it. When this is pro- 
cured, the Filazer, for expedition, if the plaintiff requires it, 
and there is a fuffeient time, will make out the capias; alias, 
and pluries all at once, taking care that chere are fifteen days 
between the teſte and return of each. The ſucceeding writ: 
ſhould regularly bear teſte the return day of the preceding. 
After theſe writs are ſealed, the plaintiff's attorney may re- 
Turn them of cburſe indorſed with u 10 oft inventus; if he 
cannot or does not chuſe to arreſt the defendant, and take 
out the exigent and proclamation from the Exigenter; who 
will make them out immediately, provided the plunies 
ſtamped by the clerk of the warrants, or his deputy, We 
before. For till the plaries writ is ſo 2 or * it 
does not appear that the warrant of attorney is proper lyifi 
od :.48 MAY BB 1 e Wh PB $347 2 JA Dis aside 
2111 Theſe writs of enigi ; facias had proclamation muſt be made 
ioutbpithe Exigenter of that county into which the pluriet was 
Aued, and when they are ſealed, the exigent muſt be ditected 
2and carried to theſheriff. of chat county in which the action 
_ >88 laid, and the writ , proclamation to the ſheriff of that 
county wherein the defendant dwells at the time of award- 
Ing the erigent. Thuſe writs muſt; be hoth fed and made 
:paturnable at the ſame time; and there muſt be ſuch time be- 
aaween the day of teſte and return, that five county days may 
2nnteryenc; in order that the defendant may be exacted or cal- 
Jech for: but in caſe chere is not time for the days, à Mit of 
Aullautur may be obtained, to bring in the five county days. 
In ævery county, except Londen, à county day is beld but 
once a month; in London à county- court is held every fort- 
night on the huſtings at Guildball. For which reaſon; de- 
fendants are more uſually oatiawed there tban in any other 
ꝓlace in the kingdom. Andi it ſignifies nothing where the 
action originally is laid, for if the defendant — 
vill conteſt the fuit;: the plaigtiff may ſue out his ew original 
into the proper county“. If the: defendant; ſuffers the ont- 
: awry: to be pronounced, and the writs of exigent and procla- 
mation are returned by the ſheriffs, the writ of protlamation 
muſt⸗ be filed in the office of the acer õreviums and the writ 
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HEN a defendant was aovofied) dt in 9 codetrylchy 
| / proceſs. from the ſuperior eourts, he was formerly 

| campeiied: at the return of the writ to put in his baibtoitlie 
action in town. But as this was attended with great ineon- 
venience and expence, the ſtatute 4 and 5 W. and M. c. 4. 
provides, That the chief juſtice and other juſtices df the 
„% King's Bench for the time being, or any two ar mura of 
« them whereof the ſaid chief juſtice to be one, andithe chief 
* juſtice of the Common Pleas, and other che juſtices there 
for the time being, or any two of them, wheteof the 
e ſaid chief juſtice to be one, and alſo: the chief baron and 
„ darons of the quoif of the court of Hæcheguer for the time 
s being, or „ of them wherrof the ſaid: chief baron 
„ to be one, ſhall or may by one at more commiſſion/or 
„ commiſſions, under the ſeveral ſeals: of the ſaid reſpectiue 
„ courts, ebm time to time, as need ſhall require, impawer 
-< ſuch and ſo many perſons, other than common attornies 
and ſolieitors, as . ſhall: think fit and neceſſary/innall 
and every the ; aſual ſhires and counties within the king - 
© dom of England, dominions of Wales, and town of Berwick 
upon Tweed, to take and receive all and every ſuch recog- 
nixance or recognizances of bail or halt as any perſon r 
„ perfons ſhall be willing or: deficous! to acknowledge; or 
make before any of th perſons ſo impowered, in any 
„ action or ſuit depending, or hereafter to be degendingy in 
te ſaid teſpective courts, or any of them, in fuck manner 
and form, and by ſuch recogniaance or bail- piece, as the 
56: juſtices and barons of the ſaid reſpective caurts havr uſed 
eto take the ſame which ſaid recognizance or recognizances, 
„or bail or bail pieces, ſo taken as aforeſaid, ſhall be tranſ- 
cc mitted to iome or one of the juſtices or barons of the re- 
I ſpective courts where ſuch action or ſuit ſhall be depend- 
ing, who upon affidavit made of the due taking thereof, 
6c by 
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ex. INTRODUCTION. 
«* by ſome eredible perfon preſent At ttie takift 8 thereof, ſuch 
% ;uſtice or baron mhalf receive the fache, upon payment of 
euch fees as have been ' ufually received for the taking of 
<< ſpecial bails, by the Juſtices and barons, clerks, and other 
«the officers of ſaid reſpective courts ; Which recognizance 
of bail or bail-piece, ſo taken and tranſmitted, ſhall be 
&«' of the like effect as if the'ſame were taken de bene 257 
is fore any of the faid juſtices and barons, &c. and then it 
4 impowers ſuch commiſſioners to receive no more than two 
ec ſhillings.” And by ſe. 2. a power is given to “ the 
* juſtices and barons of making rules and orders for juſti- 
e fying of ſuch bail and making the ſame abſolute as they 
ce think proper, ſo as not to compel N e mem of ball 
«| to appear in perſon in court, &c. unleſs ſuch cognizor 
* Jive within London or Wiſiminſler, or ten miles thereof; 
& and the third clauſe impowers Juſtices of aſſize in their 
«circuit, to take ſuch bail in a ſimilar. manner; and the 
e fourth and laſt ſet. makes it felony for one to be bail in 
„„ — 07 TED EE . 
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T heſe bail to the action taken before Commiſſioners in the 
country, purſuant to this ſtatute, are taken dz bene eſſe, or 

2 41 5 E$ Tos AFT2I\ Doo 48 rn 
conditionally; that is, they are not to become abſolute till 


aà certain period has elapſed after the ball: piece is tranſmitted 


to a Judge of the court; which time is allowed for the 
plaintiff to except to them for their inſufficiency. And, if 
he does, they muſt juſtify either before the Commiſſioners 
in the country, or elſe in court; of before a Judge, bx 
ſwearing themſelves houſekeepers, and each of them to he 
worth double the ſum for which they are bail, after the 
payment of all their juſt debts. Bur if the plaintiff pro- 
ceeds before the time is elapſed, and delivers his declaration 
without excepting to them, it is an implied admiſſion of 
their ſuffſiciency; unleſs he delivers the ſame de bene e, or 


conditionally, till good bail is compleated. 
2 5 517 oe n nes N 
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TIA HE indulgence given to defendants, 'by the ſtatute 
23 of Hen, 6. c. q. by permitting them to give bail 
to the Sheriff for their appearance to the action when at- 
reſted by proceſs, was not only followed with great 
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8 Fg the, A and he did not appear, the plaintiff 


proceeded againſt, the Sheriff, by ruling him firſt to return 
the Writ, and then upon the return of cepi carpus, and not 
producing. the body, by proceſy of attachment ;; unleſs; the 


| Sheriff gave him up the bail- bond he had taken, and -Fuf< 
fered him to proſecute the bail: but this wẽwas entirely op- 


tional i in the Sheriff. If on the other hand, upon theſde- 
fendant's not appearing in court, the Sheriff made no teturn 
to the writ, he was amerced. And if he returned thei writ 
falſely, he made himfelf liable to an action from the plain- 
tiff, in which the plaintiff often failed, from the difficulty, te 

laid under of proving that the Sheriff actually arreſted the 
defendant, or had him in view, and might have executed 


the proceſs 1 upon him. But to remedy. theſe and other in- 


conveniences ariſing both to the Sheriff and plaintiff, in 


caſe the defendant did not appear in court at the return of 


the writ, after he had been admitted to bail; it was pro- 


vided by the 4 & 5 of Ann. c. 16. . 20. That if Any 


60 perſon ſhall be arreſted by any writ, bill, or progeſs, 
60 out of any of the courts of record at Js Amin ſier, at the 
te ſuit of any common perſon ; and the Sheriff, or. other 
40 V officer, takes bail from ſuch, perſon, againſt whom ſuch 
“ proceſs i is taken out; the Sheriff, or other officer, at the 
« requeſt and coſts of the plaintiff, in ſuch action or Luir; 
© or his lawful attorney, ſhall, aſſign to the, plaintiff in 
&« ſuch action, the bail- bond,. or other ſecurity, taken fremm 
& ſuch bail, by indorſing the ſame, and atteſting, it under 
5 his hand nd ſeal, in the preſence of two or more. credir 
„ ble witneſſes; which may be done without any ſtamp, 
&* provided the aſſignment ſo indorſed be duly. ſtampt be- 
ee fore any action be brought thereupon. And if the · ſaid 
© bail- bond or aſſignment, or other ſecurity, taken, tor bail, 
be forfeited, the plaintiff in ſuch action, after ſuch aſ- 
ſignment made, may bring an action and ſuit thereupon, 
in his own name; and the court where the action is 


brought, may, by rule, or rules of the ſame court, give 


ſuch relief to, the plaintiff in the original action, and to 
© the bail, upon the ſaid bond or other ſecurity taken from 
ſuch hail: as is agreeable to juſtice and reaſon ; and that 
ſuch rule or rules of the ſaid court ſhall have the nature 


3. 


and effect of a gefeaſance to ſuch beil- ate or. oi 
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; aftually, arre e/ted in the legal ſenſe of the 0 +. 
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By. this ſtatute the plaintiff. is made, ſecure. Far if the 


bail taken upon the arreſt a re reſpon! ſihle men, dhe Sheriff | 


is bound to aſſign him the ball. bond if he requeſts it; and 
if the defendant does not appear in court upon the return of 
the writ, or within four, and, in ſome caſes, ſix or eight 
days, according to the diſtance from the metropolis, after 
the writ is returned, the plaintiff is at liberty to proceed 
againſt the bail, in his own name, as aſſignee of the Sheriff 
for the penalty of the bond: provided he gets the aflignment 


' ſtamped before his action thereupon is commenced. | And 


it has been adjudged Firſt, That the aſſignment may. 
made either by the Sheriff or the under Sheriff, in the na 
of the Sheriff, even out of the county &. And that 
action may be brought Where the bail was taken, or the 
aſſignment made. Secondly, That an _ under-ſheriff's 
clerk cannot aſſign the bail- bond .- ra, That the 


action on the bail-bond muſt be brought in the-ſame court 


from whence ud the proceſs whereon the bail was taken |. 
—— Feurthly, That in an action againſt the bail on their 
bond, the bail cannot be held. to bail, as that would be 
bail ad infinitum.—Fiſibly. That upon fuch an action, the 
arreſt of the defendant cannot be traverſed, for if it ban n 
bail-bond could never be good, unleſs the party 

Sixthh. 


That in an action on a e the plaintiff need not thew 


an arreſt, For per, cur. It would be, of miſchievous con- 
ſequence, if a. bail-bon taken civilly, without expoſing 
the party by an arreſt, ſhould not be as effectual as if there 
had been an actual arreſt. f. And Seventhly,, That if. 
bail above is excepted to, and new bail is added, and 
they do not juſtify, purſuant to the rule of the court, within 
the limited time, the plaintiff o may proceed on the bail- bond 


; without. excepting againſt the new bail 5. 


But ſhould the defendant appear to the aQion, and the bail 
for the appearance are Willing to become bail alſo. tothe acti- 
on, and their names are entered accordingly, the court of * 


King's Bench will not ſuffer the plaintiff to except to them, 


if he has previouſly taken an aſſignment of the Bail: band from 
the Sheriff; for if he has ſo done, the court conſiders it as 
an e admilbon of their a t. But 10 e 
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1 did not give relief to defendants proſecuted for flight 
and trivial matters For the Sheriff even upon a gehberal 
writ without a clauſe of ac etiam in it, ſpecifying the 
true cauſe of ation, was authorized upon eg the de - 


fendant, to inſiſt upon bail in a penalty of 40 C. for his ap- 
pearance at the return of the proceſs. And if the true cauſe - 


of action was mentioned by an ac etiam clauſe, the Sheriff 


could inſiſt upon the bail's entering into a bond for double 
the debt or damages expreſſed therein, before he releaſed the 
defendant from his confinement. But for the prevention of 
frivolous and vexatious arreſts, the ſtatute 12 Gee. I. c. 29. 


enacts, © That no perſon ſhall be held to ſpecial bail upon 


« any proceſs iſſuing out of any ſuperior court, where the 
« cauſe of action ſhall not amount to ten pounds or upwards, . 
* nor out of any inferior court, where the cauſe of action 


6e ſhall not amount to forty fillings ot upwards in any ſuch 


. 
- 


inferior court, and that in all caſes where the cauſe of ac-,, 


© tion ſhall not amount to en pounds or upwards in any” 


+ ſuch ſuperior court, or to forty ſhillings or upwards in any 


« ſuch inferior court, the plaintiff ſhall nor arreft, or cauſe 
to be arreſted the body of the defendant,” but ſhall ſerve 
<< -hjm perſonally within the juriſdiction of the court, with ' 


4 copy of the proceſs * and upon the defendant's not 
«© appearing at the return thereof, or within four days after, 


„the plaintiff may, upon affidavit made atid filed in the 

proper court of the perſonal ſervice of ſuch proceſs, en- 
ter à common appearance, or file common bail for the 
„ defendant, and proceed thereon, as if ſuch defendant had 


centered appearance, or filed common bail himſelf,” —— 
And by Sect. 2d. Inall caſes where the cauſe of. action 
amounts to ten pounds or forty ſbillings as aforeſaid, affidavit 
*< muſt be made and filed of ſuch cauſe of action; which 


*© affidavit may be made before a judge or commiſſtoner of 
*© the court out of which ſuch proceſs ſhall iſſue, authoriſed” 
eto take affidavits in ſuch courts, or elſe before the of- 

Vor. I. £ > oy 


= Ot 4 „ 27 ps . Sh 13 & 95 ; W * * by ER 2 
FHE Ratute. 1.3 of Charles the 24, before taken notice of; 


x 
8 — — — WAX My a7 ud 
— ot „ LT, 22 * ” 
—_ * r 23234 2 — 
— * , 4's 7 
- 1 


Sas 


ol 
- FO — = 
"Eee, Fn er via th Gyn 6c 2 
=_ 
LS : 


Pray 
-_— 


_— _—_— — 
8 A 1 9 
— —— W 


el . 1 NTRODUOTION: 
d geer wh Malt ige kuck proceſs; Ur His deputy; and for 
Auch affdavit, dne ſhi ing over ant above the J p duties 
"hall be paid Au no ; ind the ſum Feld f in Tach 
eaffidavit ſhall be inder ſed on the back of ſuch wfit or 
. for which ſum ſo indorſed the Sheriff or other of- 
er, to whom the writ or Procefs mall be directed; fall 
„ take bait, and for no mote. But if any writ® or proceſs 
e ſhall iffüe for the ſum of tm pcundt or upwatds,” and no 
<< affidavit and indorſement ſhall be made às aforefaid; the 
420 plaintiff ſhall not proceed to arreſt the body of the Fefen- 
* dant, but ſhall proceed in like manner as is by this" act 
«6 directed in caſes where the cauſe of action does not ambunt 
ce to the ſum of: ten n or 2 Fear "ane: wer as 
Wah aforeſaid.” 5 
| The leit to Are * defendant yy | hold/ bim 6 1 
Hat Dall according to this ſtatute, muſt be poſitive, and not 
that the defendant is indebted in ſuch a ſum of money, as 
pity by agreement, &c,; for it muſt not be couched in 
Sof reference, the act requiring a poſitive oath” of the 
tobe in terms of abſolute certainty, and not in words of 
reference” to ſomething elſe#, | In amendment of this act of 
"Geo. 1. the 5 Geo. 2. c. 27. after reciting the ſame, and 
Alſfo that whereas the ſaid proceſs is in a language, for 
ee the moſt part, unknown to the defendants; and wWhere- 
as ſuch defendants àre to appear at the return of the 
* proceſs, or within four days after ſuch return, the ſhort- 
i neſs of which time kath been found inconvenient!“ And 
„ Whereas affidavit is to be made of the perfonal ſervice of 
1 fach proceſs, and unneceflary expence and delay hath 
© been occaſioned for want of a ſufficient number of per- 
% ſons duly authorized to take ſuch affidavits;” 'enatts, 
. That in all caſes, where the cauſe of action ſhall not 
„ amount to ten pounds or upwards in any ſuperior Court, 
„ egg" to forty ſhillings or upwards in any inferior Court, 
. the writ, proceſs, declaration, and all other proceed- 
„ ings, ſhall be in the Exgliſi tongue, and written in 
< words at length in a common legible Hand and character: 
„ Aud the defendant in ſueh cafes, Ca copy of fuch proceſs 
in Augliſd having been ſerved, | as by the ſald act is 
414 directed] ſhall appear at the ketufn thereof, or within 
7 e days after ſach return, and the afſidavit of the. ſer- 
1 vice of ſuch ptoceſs thall and 2 be made before aby 
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% Judge 2205 Cammiſſoner. of the, court; out of which ſuch 
«, procets 1 dice dn e EE athdavite..in. ſuch 
. (6b ares the . Prop ene 
e coꝶmom appearanceg in ſüch ourtꝰ ot his la ful, det 
« | and; which; ahdavin is hereby directed. . bg Med, erat 1533 
And by fes. a. 1 Ny 255 Mall take, mage than, ve 
«ſhillings, for the making and ſerving a co oß eh pro» 
t ceſs out af any rcd court; + more than gne ſhilling 
<< for, the making and. ſerving of, a. epy of ſuqh Tat in 
5. out ee And by „. 3. 1 I. 
Fs, particular franchiles, and urige, lieg. * Hopes. cer 
« there ſhall, execute ſuch proceſs. —; Pod, by Lell, 43 
60 That upon every copy: of ſuch: proceſs to be ſervec on 
40 any defendant, ſhall be written in Uke manner, a * — 
4c lifh noticr to ſuch defendant of the intent and meaning of 
<- ſuch; ſervice, &c.* — And. laſtly, by Ac. g. Where 
5 the caiſe uf action does not amount 196 25 paunda or 
60 upwards in any ſuperior court, o 0 Hengst or Pai 
% wards. in any inferior court, no eee hall. be 
<5 ſued, out. This act, being only. a temporary act, W WA 
further. continued by the 12 F. Ges, 2. C and made 
perpetual by the 21 of Ger 2. c. g. Since which. ſtatute, 
the 19 9.of Gen. 3. c. 70. has ptovided, 6c, That no perſon 


44 ſhall, be held to ſpecial bail upon any proceſs iſſuing out 
of any is farian court, where the cauſe a en does. not 


4 amount 40 ten dg or ur gd. F 


; hes, a of: this ſaute brings nice the 2 . this 
introduction, i in which 1 have endęavoured te her: the Stu- 
dent, though pe imperf he origin of 
riſdiction os W 933 e they: 4 215 1 
alterations octaſioned therein at different periods be. time. 
4 And though the plan 1 adopted has neceſſarily compelled 
me to repeat ſome things er again, the Student I truſt, 


will not be diſpleaſed with me on that account; finer, by 


| having ſo done, the ſubject matter will. not 5 ba the 
ſooner uaderfood,, but much better retained. Wat 


\ "From whos has Fay aid, the Reader cannot 43 have ob- 


ſetyed ho back ward the Legiſla ture was in bh yn 
tions on the, common law proceſs to compel, the defendant's 
appearance, and of depriving a ſubject of his perſonal freedom 
for any thing . leſs than for offences of a criminal nature. 
Nor can it have paſſed unnoticed by him to what fictions the 
courts reſorted to favour the arreſting a defendant in civil 
actions, for the expedition of juſtice and prevention of fraud, 


8 15 befoxe it was expreſſy authoriſed by ſtature, ,, And that 


nce ſuch a women ng has been authoriſ:d, hot ihe Legil- 


abo! 4 lature 


2 
SS * 


- 


- 


* 1 
bo »* 
— k 3 — — 
" — — bs # — — . 
f — 8 5 CO IE uy 
He, n an 22 + 
2 — Kr — — — U — 
> — * 
8 9 q = 


_ O—  - — — 
= 


5 wh 
— * * 1 


— — 
- 1 * 


0 INTRODUCTION. 

lature and judges of the courts hare taken care that it ſhall 

work to the imprili tf unfortunate. traders, by 

whom alone the incurring of debts is both And 

-  Juſtifiable, but only to the diſcouragement of prodigality, 
and diſcountenance of fraud and diſhoneſty, For what pro- 
viſion the law did not make for the ſecurity of credit and 
advancement of trade thei wifdom and penetration of the 
judges who preſided in the courts from time to time, happily 
furniſhed; and whenever, from the interference of the Legiſ- 

| latuxe, proceedings bore hard on defendants and ſavoured of 


rigour, the humanity of oy —_— mm ped i in, F 
er reaiy rectiged Nan. * 


As hs laws now e no Ec! 3 though 1 
nate trader, can be deprived of his liberty for any duration 
of time No perſon whatever can ſuffer inconvenience 
. being 33 unleſs the debt which he neglects or is 
05 dining 65 pay :aihoints to 10 17 or upwards, and ot even 
chen unleſs; an — of it has been taken -previogs ty the 
15268 Fe 17 ocels. TON no one of character, who 
92 forure bail for his appearahce in court, can undergo an 
ſvnmentfor:debt:itill the demand upon him kk been in- 
8 my in due courſe of Jaw, and twelyg. of his country- 
men have declared that in juſtice he ought to diſcharge it. 
| What laws therefore can be deviſed or enacted more replete G 
with ſtric ieee de reihe, or more galeulated to ſecure 3 
4 and confidence in Fr ings, and to promote trade, than f 
27 thoſe already in being ? 1 7 real 8 happens from 7 
32ithenfj orady one is wrongfullyimprifaned or CG. 
* ourts a ar hy t, and the Jaws 
190 ris we 4 A N FOAM Mer . Ee Lerdid of his 
2JEbabitthbl” ill give him damages for any prejudice he 0 
21 Frongfelly ſufers from them, and the Judges, { who are the 7 
- uardians of + PUBS liberty ] to whom his appeal muſt be 5 
nd: befce WH his S6 peine inſt be deterciined, ; 
never "Fab: to 1 — and vexat ion com- 
h itteg under the rea of law; and are ſure to direct 
| e jury (in whole br bis recompence lies) to 1 "ſuch 9 
3 deen Will analy phe him for any temporary loſs of 
21 bis} feen ger ether injury hieh h error he es. 
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{ 331 [Eh Bapkaypy 8 e bi Sir ref 


two. ways of getting rom an impriſonment—fr/t, by 40 
„aa Bis bankruptcy: ee to _ e 1 1190 2 95 
| a 7 uſe qu thi ore his bankrupt if he has 
wad 885 aan er cate in STR A 2055 ly, "by app Nie c to a jadge for 
©? his diſcharge after PIE obtained againſt him, if he has got his | 
certificate then, . 
THE 
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S this. Wark was not originally intended 
for publication, but only for the imme- 
OY uſe of the Compiler, it. 18 fübmitted. to 
the Public in print, in che form in which it 

þ war itten. N 5 62 1 43} NGOS 91D Nt big 
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$1699) As he bound it more, convenient: to bepin 
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ew page, and to 

insert the in the Practice 
of the two. Courts in tuo ſepatate and Giſtiuct 
pages, it happens in print as in the manuſcript, 
that ſome pages are not ſo replete with mater 
2 they might otherwiſe have been, and that a 
few blank pages appear in the courſe of the 
. firſt, Volumé. But as this wWas altogether Una- 


voidable, it is hoped that the apparent utility of 
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to;glucidate. the Practice. or explain the parti- 

_ cular; action; in which he Was collecting it. 
Far to have written a Declaration in ons ſpecies 
of action, and a Plea, Replication or udgment 
in another, would have been of no uſe to him- 
ſelf; and to have engrafted them in the work, 
when he was perſuaded to publiſh it, would 
not only have been of little advantage to the 
Practiſer, but would have; ſwelled the work, to 
an unneceſſary bulk, by which, the practical 
caſes would have been loſt in the confulion.and 
mltipl; city, of Kerst. 41G} EE DG 


110 
% oAP x #4 7 & 148 4x} ri 101 132 T2 2 1. 


Ar wha attend, * Conptacraither:th trans 
aft, byſincfs, or for their own information. muſt 
be ſenſible how neceflhey: it is to know the rakes | 


5 
2 o* -> 3 


9 and — . 
and expedition of Juſtice: And yet, from the 
books hitherto publiſhed on this ſubject, for 
want of ſuhdiviſion and method, a very little 
portion of that knowledge Can be derived. Ihe | 
Compiler haying heen frequently miſled, by the 
many.dificultics and inaccuracies in them, was 
induced to make a book of practice far.him- 
ſelf, by which he might improve his knowledge 
of judicial proceedings, and aſſiſt his memory. 
In the plan of this Book he has deviated from 
every other hitherto publiſhed, on .the..ſame_ 
ſubject; and being ſebſible of the greatetects 
in former publications, bis principal care has 


. reed 10 anten eee, ſo 
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undernoneilop other of Which he might inſert 


all points and caſes of practiet ariſing im the 
rogreſs of a ſuitz and: ſuch files las he dged 


5 for the! 1 of eertain princi- 


ples of our dawn be. 15 9B 03 bas 151 
Di N 81 (ile . 0 G bobautzeg 2 VV 211 19 


Hs fit" Volume he ha Geſigtied kot che 


Rules und Ciſes of Practice rhtoughoat's' civil 
action, for with criminal matters he Has Abe 5 
all interfered ; and his ſecond, for" SIRI digs 
by and againſt particular perſvits, Aud for poih 


of practice in -ſome particular actions. The 


whole he has endeavoured! te adapt tö modern 
uſe; and to illuſtrate thõoſe actions on WIich 
from the alterations of the law, by the AI“ 
tion of military tenures, and diſuſe of real ac 
tions, our courts are at this Eg mere 4 called 


—— 


— nuf: to notttbaqza bas. 
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"Wren regard to the erdef of ths work, the 


| Reader will obſerve, that where the Pfactieb e of 


the two courts does not materially differ, the 


caſes adjudged in them are engrafted together; 
but where there is a material difference; lets 


court has its ſeparate page fronting that of the 


other, and diſtinguiſhed by the letters B. R. 


and C. B. at the top; and this diſtinction is 


carried on from page to page, where the ſub⸗ 
je requires ir. It was thought proper to pre- 


miſe this, as the method is entirely new. But 
the Nesller will ſee, that where it was neceſſary 
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ſo to dinlinguiſh the courts, when caſes are in- 
ſerted which have been determined in one 
court only, a ſpace has been left for the in- 
ſertion of a like caſe on the ſame point, ſhould 


any one be hereaf * determined in the other. 


Fax from recommending theſe books, as 
containing no faults or inaccuracies, the Com- 
piler is well aware that ſome will be found in 
them; the nature of the ſubject admitting of 
no perfect publication. And therefore he of- 
fers them to the profeſſion, rather as a plan for 


a Common Place Book, than as a compleat com- 
pendium of all caſes and points of practice ad- 


judged; in which view he Ee oy will be 
Ned A leryicaabls. „ CF e AT) 
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Ot the Terms. 


judges ſit in their reſpe&ive courts in Meſtiminſter- 
hall to hold plea, and determine matters and cauſes 


'T: HERE are four terms in the year, in which the 


referred to them, viz. Michaelmas Term, Hilary Term, Eaſter 


Term, and Trinity Term. The two firſt of which are called 
fixed terms, as invariably beginning on certain fixed days in 
the year; and the two latter moveable terms, their com- 


mencement being regulated by Eaſter Day, and Corpus 
Chriſti Day, both of which are moveable feaſts, and do not 


happen on any certain fixed days. Ex | 
Michaelmas Term always begins on the 6th of Novem- 


ber, -unleſs that day happens on a Sunday, and then it be- 
'gins on the Monday, and ends on the 28th of November, 
unleſs that happens alſo on a Sunday, and then on the 


following day. 


Hilary Term always begins on the 23d of January, and 


ends on the 12th of February, unleſs either of theſe -days 
happens on a Sunday, and then on the day following, 
Eaſter Term begins on the WMedneſday fortnight after 


Eaſter day, and ends on the Monday next after the Aſcenſion 


And Trinity Term begins on the Friday. next- after 
Trinity Sunday, and ends on the Wedneſday fortnight after 
it begins, except that Medneſday happens to be the feaſt of 
St. John Baptiſt, and then the courts adjourn on the Tueſ- 
day till the Thurſday. | 1 
Of theſe four terms, two of them, viz. Hilary and Trinity, 
are called iſſuable terms, becauſe in them the iſſues in cauſes 
depending are made up in order for trial at the aſſizes 
which follow them. | 5 I 

In each of theſe terms there are ſtated days, called Days 


in Bank; that is, days of appearance in the Common Pleas, 


which are generally at the diſtance of about a week from 
each other, and regulated by ſome feſtival- of the church. 


On ſome one of theſe days in bank all original writs muſt be 


made returnable, and therefore they are generally called the 


Returns of the term; whereof every term according to the 
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2 Pk the Terms. 
length and duration of it has more or leſs. But though 
many of theſe return days are fixed upon Sundays, yet the 
court gever fits to receive the returns till the Monday after; 
and therefore no proceedings can be had, or ſuppoſed to be 
had on a Sunday. | | 
All theſe days in bank have a day preceding them called 
an Eſign-day. The firſt day in bank in term is always the 
firſt day of the term in which the court actually ſits, as the 
6th of November the firſt day of Michaelmas term, and 
the 23d of January the firſt day of Hilary term, &c. But the 
Eſſein- day of theſe firſt days in Bank is in law the fir/t day of 
» | the term, as the 3d of November being the Eſoign- day of Mi- 
chaelmas term, and the 2oth of January the Z/orgn-day of 
Hilary Term are in law the firſt days of their reſpective terms, 
The 3d of November the Aforrow of All Souls is the 
Eſfſoign-day of Michaelmas term. The 20th of January, the 
ottave of St. Hilary, or the eighth day incluſive after the feaſt 
of that ſaint, which is the thirteenth of that month, is the 
 Effoign-day of Hilary term. The Sunday next preceding 
the Wedneſday fortnight after Eaſter- day, on which Eafter-term 
always begins, is the Eſſeign-day of Eaſter-term f. But this 
Eſffoign-day always falling on a Sunday, is held on the Mon- 
day following. And the Monday next preceding the Friday 
after Corpus Chriſti Day or Trinity Sunday, on which Trinity 
term always begins, is the Eſeign-day of Trinily-term f. 
, On the Eſign-day of each term; the courts are opened 
by one of the 3 tee. 1 Wo 
The EHigu- day was fo called from a liberty the party 
had of ſending an excuſe for his non-appearance in court 
according to the ſummons of the. writ, But if he ſent no 
eſſoign or excuſe, the court indulged him with three days 
from the return of the writ to make his appearance, and 
If he appeared on the fourth incluſive, the quarto die poſt of 
the return of the writ,” the court thought it ſufficient, and 
till then no further proceſs could iſſue againſt him, And 
for that reaſon the court does not fit at the beginning of a 
term for the diſpatch of buſineſs, till the quarts die poſt of 
the firſt return day of the term in three of the terms. In 
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In the Court of Exchequer this term begins eight days before 
the full term in the other courts. | 

+ This term alſo in the Court of Exchequer begins eight day; 
before-the-full term in the other courts. | 


4 85 4:And:this in the Court of Exchequer begins four days beforc 
-*thezfnll term in the other courts. 8 
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Of tde Terms. — 


Trinity Term, by ſtat, 32 Hen. 8. 4. 21. not till the fixth 


All writs and proceſs. founded upon original writs muſt 


be returnable on a general return day. — All proceſs by bill 
on a day certain in term, — And original writs and 'proceſs 
thereon muſt have fifteen days between the ſeſie and re- 
turn, except where it is enacted by 16 Car. 1. c. 6. /,. 7. 
« That the return day, called The Morrow of the Aſ- 
c cenfion of our Lord,” ſhall be a good return notwithſtand- 
« ing there be not fifteen days between the fourth day of 
« the ſaid return of The morrow of the. Aſcenſion of 
« our Lord, and the eſſoign-day of the return of The 
« Morrow of the Holy Trinity.” And by the 13 Car. 2. 


fat. 2. c. 2. f. 7. where it is enacted, “ That in all per- 


« ſonal actions, and in all actions of ejectment depending 
« by original writ, there ſhall not need be fifteen days 
« between the teſte and return of any writ or writs of 
tt venire facias, habeas corpora juratorum, or difiringas 
« juratores, fieri facias, or capias ad ſatisfaciendum, and 
« that the want thereof ſhall not be error.“ But by / 8. 


&© the act is not to extend to any writ of capras ad ſatis- 


te faciendum, whereon an exigent after judgment is to 
« be awarded, nor to a capias ad faciendum, againſt the 
« defendant, in order to make the bail liable.” Where- 
as, proceſs by bill, needs no certain number of days from its 
iſſuing forth till it is returnable. | | 

There are certain days however called“ Dies non juri- 
dici” on which writs muſt not be made returnable. In the 
term of St. Hilary there is one, which is the Feaſt of the 
Purification. — In Eaſter term there is another, which is 
Aſcenſim-day, And in Trinity term ſometimes a third, which 
is the Feaſt of St. John the Baptiſt (if it falls in it) unleſs 
it falls on the Friday next after Trinity Sunday, , when the 
term muſt begin by the ſtat. 32 H. 8. c. 21. | 

In the King's Bench when the proceedings are by original, 
the writ and proceſs thereon are made returnable not only on 
2 general return day, but on a general return day as on 
the Morrow of All Souls ubicunque, whereſoever we ſhall then 


be in England, For that court is removeable with the King 


at his pleaſure, But in the Common Pleas, which is a court 
fixed and cannot be moved, in the writ and proceſs no ſuch 
words are inſerted, | h | 
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6 | Df the Terms: 


Michaelnas Tim, contains hou wetks and. tw o day, and 
hath four returns. 


The Return days when the Proceedings are by 
Original. 
| x. On the Abe, of All "LY 
2. On the Morrow of St. Martin, 


3. In eight days of St. Martin. 
4. In fifteen days of St. Martin. 


The Return FI when the Proceedings are by Bill. 


1. On (* certain day 9 next after the Morrow of 


: on Monday. All Souls. 
„ ) next after the Morrow of 
St. Martin. 
On ) next after the Octave of 
mT Go | St, Martin. | 
% Qn ) next after fifteen days from 


the day of St. Martin, 


Hilary Term contains three weeks, and bath * returns. 


The Return- days when the Procedings are by 
Original. | 


e eight days of 8. Hilary. 
2. In fifteen days of St. Hilary. | 
23. On the Morrow of the Purification of the bleſſed Vir- 


gin Mary, 
4+ In eight days of the Purification of the bleſſed Vir- 
gin Mary 
ES MES == when the Proceedings are by Bill. 
1. On. -(-- ) next after the Octave of 
| A a an St. Hilary. 
90 next after fifteen days from 


the day of St. Hilary. 


— 


_— In the Common-Pleas "IA ay eight days inflead of the Octave. 
. 02 


m4 


ill. 


bleſſed Virgin Mary. 


4. On. 66 | * next after the Octaye of the 
| Purification of the bleſſed 


e Virgin Mary. 


Eaſier r contains three Nook and fix days, and hath 


fave returns. 


The Return-days when the Proceedings are by Original. | 


1. In the King's Bench. From Eaſter in fifteen days. 


In ene Pleas. . In fifteen days of Eaſter. 


2. From Eaſter in three weeks. 


In three weeks from the day f 


5 | Eaſter. 
J From Eaſter in one month. 


In one month from the day of 


Eaſter. 


4 | From Eaſter day in five weeks, 
| 3 | In 2 weeks from the day of 


wy | On the morrow of the aſcen- 


ſion of our Lord. 


The Return-days when the Proceedings are by Bill. | 


=. On (Wedneſday) next after fifteen days from the Fl 


of Eaſter, gs K 

| w 4 1 | next after fifteen days of after. 

2. On ( ) next 3 weeks from the 

5 day of Eaſter. | 
3. On ) next after one month from the day 
| f of Eaſter. 

4. On ( | ) next after five weeks from the day 

of Eaſter. 


5. On ( Monday ) next after the morrow - the aſ- 


cenſion of our Lord. 


1 


3B Trinity 


. on * ) next after the Morrow of 
| | the Purification of the 
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6 | Ok the Terms? 
Trinity Term contains twenty days, and hath four Returns, 
The Return-days when the Proceedings are by Original: 


1. On the morrow of the Holy Trinity. 
2. On the Octave of the Holy Trinity. 
3. In the King” s Bench. From the day of the Holy 
Trinity in fifteen days. 


In the Commen Pleas, Is Jos days of the Holy Tri- 


nity. 
4 From the day of the Holy 
| | Trinity in three weeks, 
In three weeks from the A of 
the Holy Trinity, 


The Retura-days when the e are by Bu. 


1. on ( Friday ) next after the morrow of the Holy 
Trinity. 

„ On ( ) next after the Ofave of the Holy 
| Trinity. 

3. On ) next after fifteen days from the day 

5 of the Holy Trinity. 
next after fiteen days of the Holy Tri- 
nity. 
4. On — next after three weeks from the day 
of the Holy Trinity. 


A jud dgment relates to the Eſcin-· day of the term, which : 


is the firſt day in law, and not to the quarts die pon which is 
but a day of grace, 


Of 


vs 
DO 


„ 
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Of commencing an Action in the Court of. 


+  King's-Bench, by Bill. 


EE | 5 „ 
HE uſual method of commencing an action in the court 


you make out a præcipe, get a blank bill, fill it up and car- 
ry it to the bill of Middleſex office, and the officer will ſign 


it, In term you pay 5 d. in the vacation 10 d. 


Aiddleſex— Bill for A. B. againſt C. D. returnable on 
the Wedneſday next after the Morrow of All- Souls. 
25th Ofober 1778. e 


The Bill thereupon, _ | mY 
Middleſex, to wit, The ſheriF is commanded to take 
C. D. and John Doe if they may be found in his 
bailiwick, and them ſafely keep, ſo that he may have 
their bodies before our lord the king at VMęſiminſter, 
on Wedneſday next after the Morrow of All Souls, to 
anſwer A. B. in a plea of treſpaſs, and that he have 
then there this precept. By Bill. : = 


Stormont and May. 
(Chief clerks names.) 


As the cauſe of action is not expreſſed in the above bill, 
the defendant cannot be arreſted thereon, but muſt be ſerved 
with a copy thereof, and a notice in writing ſubſeribed, 
purſuant to the ſtatutes 12 George 1. c. 29. and 5 Geo. 2. 
c. 27. in order that he may appear to it. YT | 


Mr. C. D. you are ſerved with this proceſs, to the intent 
that you-may, by your attorney, appear in his ma- 
jeſty's court of King's-Bench at the return thereof, 

being the 6th day of November 1778, in order to 
your defence in this action. | 


No more than 5 ſh; is to be taken for the making and 


ſerving a copy of ſuch proceſs, and no fee for the notice, by 
the ſtat. 5 Geo. 2. c. 27. | 
| B 4 This 


1 of King's-Bench is by Bill of 335 which 


Jobn Hall (attorney's name.) 


1 9 


T Ok Pꝛotels. 
This ĩs the firſt proceſs if the defendant lives in Middleſex, 
and is not to be held to hi: But if the debt amounts to above 
101. he may be arreſted arid held to bail, and then an affidavit 
muſt be made of the debt purſuant to the above ſtatutes, — 
which affidavit muſt be poſitive, and not couched in words of 
reference *, and then the cauſe of ac etiam is inſerted in the 
Bill of Middleſex in conſequence of 13 Car. 2. fl. 2. c. 2. 


„ . . 0 he Bell of Middleſex with an ac etiam. 
| Wy . . to wit, The ſheriff is commanded to tale 
Ci. D. and John Doe, if they may be found in his bai- 
liwick, and them ſafely keep ſo that he may have 
their bodies before our lord the king at Mſiminſter 
on Hedneſday next after the Morrow of All Souls, to 
. anſwer A. B. in a plea of treſpaſs; and alſo to a bill 
of the ſaid A. B. againſt the ſaid C. for 201. (double 
the ſum ſworn to) upon promiſes according to the cuſlom 
of the court of the lord the king, before the king himſelf to 
be exhibited, and that he have then there this precept. 

| By Bill. | A 

1 Stormont and Way. 


The ac etiam clauſe muſt be ſuited to the caſe, 

If indebtitis, *And alſo to a bill of the ſaid A. B. againſt 
the ſaid C. for one hundred pounds of debt, according &c.” 
In Cobmant. And alſo to a bill 6f the ſaid A. B. 
againſt the ſaid C. for breach of covenant, to the damage 
of the ſaid A. B. of one hundred pounds, according, &c.” 

In Treſpaſs.” ©** For taking and carrying away the goods 

and chattels of the ſaid A, B. to the value of one hundred 
pounds according, &c.” | Eh, 
In Trever, © For converting and diſpoſing of the goods 
and chattels of the ſaid A. B. to the value of one hundred 


pounds, according, &c.“ | | | 

In Detinue. For detaining the goods and chattels of 
the ſaid A. B. to the value of one hundred pounds, àc- 
cording, &c. “ „ 

In Aſault and Battery, where you have obtained a judge's 
order for holding the defendant to bail. For beating, 
wounding, and i}}-treating (as the cafe happens to be) the 
ſaid A. B. to his damage of one hundred pounds (double 
the ſum ordered by the judge, but indorſe the exact ſum 
ordered by him on the writ) according, &c. 


. > 


„ Vide what is a ſufficient affidz vit ef. 


Fg 


be OO 


” z * 


LE. 


r * . . * nat 
"Of Ptotef s. % 
If againſt ſeveral defendants. ** And alſo to the ſeveral 
bills of the ſaid A. B. againſt the ſaid C. D, for fifty poun 
upon promiſes ; and againſt the ſaid E. F, for twenty poun 
of debt, according} Be 7 oOEEES 7 4755: 

If the action is on @ recognizance of bail, the ac etiam clauſe 
muſt be inſerted, though the defendant, in ſuch caſe, is 
only to be ſerved with'a copy of the proceſs, and is not to 
be arreſted upon it, otherwiſe by rule of court, Eaſter, 15 
Geo. 2. the defendant or his attorney ſhall not be bound to 
accept of a declaration upon ſuch recognizance.— And 
alſo to a bill of the ſaid A. B. againſt the ſaid C. D. in a 
plea of debt upon recognizance, according, &c.” 8 

If the ſheriffs are parties, the bill is directed to the coro- 
ners of the county. = ee eee e e e abt 

The Bill of Midaleſex is only a precept and not a writ, 
having only a return and no fg . 3222201 
In caſe the ſheriff cannot take the defendant on the Bill, 
you make out an alias bil] ſimilar to the firſt bill, only be- 
ginning, Middleſex, to wit. It is commanded to the ſheriff, 
as it was before commanded to. him, that he take, &c.” And 
ſhould he not be taken on the alias bill, you make out a 
pluries bill, which begins thus: Afrddleſex, to wit, It is 
commanded to the ſheriff, as it has been oftentimes commanded 
to him, that, &c. ? 5 LE 20 

If the defendant lives in any liberty within the county of 


Middleſex from which the ſheriff is excluded, get the ſheriff - 


to direct his warrant to the bailiff of that liberty, in order to 
arreſt the defendant; and if the bailiff of the liberty does 
not execute it, get the ſheriff to return a, mandavi ballivo, on 
the bill, after which make out a zon omittas bill, by virtue 
whereof the ſheriff may then enter the liberty and arreſt the 
defendant, | 


A non omittas bill begins in this manner : 


<< Middleſex, to wit, It is commanded to the 
ſheriff, that he do not omit by reaſon of any liberty in 
his county; but that he take C. D. if he may be 
found in his bailiwick, &c.“ . 


The non omittas bill is general, empowering the ſheriff to 
enter notwithſtanding any liberty; but when a non omittas 
capias is ſued out of the court of Common Pleas, it only 
gon him authority to enter a particular liberty, and ſpeci- 

es it in this manner: * That you do not omit by reaſon 
of any liberty, of the liberty of Lancafter in Jour county, 

but that you take, &c.“ 
X Of 


N 'Poocels. 
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Of commencing an "ation in the court of 
King 8 * Os Latitat. 


Of ite Tatitet. 


1. the defendant. tips out of Middle + you take out 
a Latitat, which is a Te/tatum bill of Middleſex, and 
grounded. on a ſuppoſed return of non eft inventus made by 
the ſheriff 2 4 bill of Middleſex before ſued out; to obtain 
which, you make out 2 note or præcipe, get a blank and 
fill it up and carry it to the King's Bench office for the 
_ officer. to ſign, for which you pay 25. 6 d. The Latitat 
muſt Alſo be ſealed, for which 74, is paid, 

London, to wit,” . Latitat for A. B. _ C. D. Treſ- 
paſs returnable, &c. © 

25 October 1778. | 
John Hall ( attorney's name.) 


If the defendant is not to be held to bail, you ſerve him 
with a copy of the writ, with a notice ſubſcribed as is be- 
fore mentioned to the bill of Midaleſern. 

If the defendant is to be held to bail ſay, <« and alſo 
* for one hundred pounds upon promiſe,” or whatever the 
Caſe is, and then the clauſe of “ ac etiam muſt be in- 
ſerted in it after affidavit made purſuant to the ſtatutes. 
The affidavit muſt be carried to the office at the ſame time, 
and the ſum ſworn to endorſed on the writ, 


The Latitat when the defendant i is to be arreſted runs thus : . 


GEORGE the third, by the grace of God, of 
Great Britain, France, and Ireland, king, de- 
fender of the faith, &c. To the heriffs of Lon- 
don, greeting. Whereas we lately commanded 
our ſheriff of Middleſax, that he ſhould take 
C. D. if he might be found in his bailiwick, 
and him ſafely keep ſo that he might have his 
body before us at 1 at a certain day 
now paſt to anſwer A B. in à plea of treſpals, 


TT 


Or whatever county the defendant reſides in. 
| and 


f 


of limitations. 


N 

and alſo to a bill of the ſaid A. B. againſt the ſaid 
"Ges Dn one Med peta 79 * 
cording to the cuſtom of our court before us to be 
exhibited ; and our ſaid ſheriff of Middleſex at 
that day returned to us that the aforeſaid C. D. 
was not found in his bailiwick. Whereupon, 
on the behalf of the aforeſaid A. B. it is ſuf- 
ficiently atteſted in our court before us, that 
the aforeſaid C. D. doth run up and down and 
ſecrete himſelf in your county; therefore, we 
command you that you take him if he may be 
found in your bailiwick, and ſafely keep him 
ſo that you may have his body before us at 
Maſiminſler on Monday next after the Oflave of 
St. Hilary, to anſwer to the aforeſaid A. B. of 
the plea and bill aforeſaid. Witneſs William 
Earl Mansfield, at W:/tmin/ler the 15th day of 
November, in the nineteenth year of our reign, ' 


p F P ö * ; * ene at % N * f f 
: Stormont and Way: 
4 ; g f g ” * L — 


Us 


If the defendant is not to be held to bail, the clauſe of 
« ac etiam, may be left out, and the fame notice muſt be 
added as is to the bi of Middleſex, and the party ſerved with 
a copy. 5 | — 
| Either the bil] of Middleſex, or the Latitat, may be made 
returnable the day after they are ſued out. 2 Stra. 917, 
2 Barnard K. B. 60. and may be ſerved at any time of the 
return day. Burr. Rep. 812. But if made returnable the 
ſame day as ſued out, it is ill, and will not avoid the ſtatute 
| | L. Raym. 772. e e 

If the defendant cannot be taken on the Latitat, you 
may ſue out an Alias capias, a writ fimilar to the alias bill of 


Math, 


| 5 The Alias capias runs thus. 


.. GEORGE the third, by the grace of God, of 
| Great Britain, France, and Jreland, king, de- 
fender of the faith, &c. To the fheriffs of Len- 

dan, greeting. We command you as we have 
before commanded you, that you take C. D. 

if he may be found in your bailiwick, and 
ſafely keep him ſo that you may have his body 
before us at Weſiminſter, on | next 
"after © | © to: afſwer to A. . of Tm 

| a o 


ot Pint 


| join; and alſo to a bill of the ſaid 
| x ainſt the ſaid C. D. for one hundred 


5 N upon promiſes, peg to the cuſ- 


tom of our court before us to be exhibited, 

and have there then this writ. Witneſs Wi L 
liam Earl Mansfidld, at We/iminfler, the 

„„ in the _ year of 


EY. reign. 
„„ Stormont and May. 


I the aki cannot kf taken on this Alias capias, 


pu may ſue out a Pluries capias, which only differs in the 
eginning, inſerting the words, a we have many times 


18 commanded Yolo 7 inſtead of © as we. before commanded 


Fa the defendant N in a liberty 3 into which the ſheriff 
cannot enter without a ſpecial authority, get him to return 
Mandavi Balliuo if the bailiff has not executed his warrant, 
and then you may ſue out a Non omittas Latitat, which 


runs thus. 


SE ORG E the third, by the grace of God, of 
Sereat Britain, France, and Jreland, king, de- 
fender of the faith, &c. To the ſheriff of 

greeting. We command you 
that you do not omit by reaſon uf any liberty in your 
county, but that you take C. D. if he ſhall be 
found in your bailiwick, and keep him ſafely 
ſo, that you may have his body before us at 
wu) 27; We eſtminfler, en next after 
to anſwer A. B. of a plea of treſpaſs, and alſo 
+. @ bill of the ſaid A. againſt the ſaid C. for one 

Hundred pounds of debt, according to the cuſtom 

of our court before us to be exhibited, and 

have there then this writ. Witneſs William 

Earl Mansfield, at We/tminfier, the 

day of - in the binetrengh year of our 
e reign, | 


A 


imm and Way. 

17 the ann lives in a County "PAY or in a Cinque 
Port, the writ is directed tothe ſuperior officer who has 
the execution of proceſs there, as to Durham, the writ is 


TR 


To the 3 father i in God. | 
by permiſſian, biſhop of Durham, or to 


bis chancellor there, greeting, &c. 1 
» 5 0 


Ra 


* by: * 5 : : 
* 
Noc 
i fy 
e 


To Cheſhire, | : To the chamb ** F our county pala- 


* 2 
. 


tine of Cheſter, or to bis deputy + 


£1522 thivey, r 4: 


7 the city of Cheſter, - To the ſeriffs of the city of Cheſter, 


To Lancaſter, g 1 To our chancellor of our county pala- 
| tin of Lancaſter, er 10 his deputy 


To a Cinque Port, T9 the conflable of Dover Caſtle, or 
85 | bis deputy, there, &c." © | 
In Eaſter 11 Geo; 2. It was contended by the biſhop of 

Durham, into whoſe palatinate a Latitat had been ſued, but 

which the biſhop's officer refuſed to execute, upon pretence 

that no -proceſs would run there, but from the Exchequer ; 
that a Latitat from the King's Bench did not run there. 

But the court declared that they would never endure, that 

the officer ſhould refuſe to receive their proceſs, whatever 

might be the caſe if it came properly before them upon 

a claim of conuſance, or plea to the juriſdiction; and made the 

rule for an attachment againſt the officer abſolute. The 


court ſaid the true meaning of the expreſſion, breve Domini 


Regis non currit, is, that the court cannot write directhy to 
the ſheriff as they do in other caſes. Stra. 1089. | 
A Latitat does not run into Wales. 1 Wilſ. 193. 

It was the opinion of the court of B. R. that the ſerving 


of a copy of a Latitat iſſuing out of that court into 4 


County Palatine, was good, and that the party need not have 
a mandate from the chamberlain of the Co. Pal. upon the 
Latitat. For the words in the act 5 Ges. 2. c. 27. Pro- 
< vided nevertheleſs, that all proceſs ſhall be executed by 
<< the proper officer of each franchiſe; cannot be conſtrued 
to extend to Counties Palatine, but to ſuch franchiſes or par- 
ticular diſtricts in each county, into which the ſheriff can- 
not enter but by writ of Non emittas. The act ſays, that 
ſervice . of ſuch proceſs, if the defendant does not appear, 
is to be confirmed by an affidavit made- before a judge, or 
commiſſioner of the court from whence the proceſs ifſued 3 
which, if the chamberlain's mandate was to iſſue on the 


| Latitat, and a copy of that ſerved on the defendant, muſt 


be ſworn before the chamberlain or a baron of the Eæche- 
,quer there, and conſequently could not be read in this court. 
2 Barnard X 3. 31 8. 337: 398. E Leb. 160. Pl. 133 · 


Aud. 199. | 
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„bt Pyotels. 
Of proſecuting a perſonal Action in the Court 
of King's Bench by Original Writ. 


T was ſhewn' in the introduction of this book, in 
what manner the court of King's Bench obtained cog- 
nizance of ſome civil ations, by procuring an Original 
Mrit to be made returnable there, and therefore need not 
here be repeated. C 
The civil adtions which may be commenced and pro- 
ſecuted in the court of King's Bench between ſubjef? and 
fubjet by Original Writ, are, caſe, treſpaſs, ejectment, re- 
plevin, and debt; but quære debt, though it ſeems to be the 
better opinion that debt lies in B. R. by Original; but it is 
faid, that no other action can be proſecuted «in the K:ng's 
Bench by Original Writ between ſubject and ſubjeR in the 
firſt inſtance, but all actions may be removed thither 
from inferior courts by writs which are in their nature 
Original, and made returnable there, as writs of error, cer- 
ary e wat facias 3 Mares ad 2 & 5 . 
fee, In ſuing by Original in the King's Bench, a plaintiff wi 
| 2 Be Syn find in Gs — — gifs advantages than in ſuing by Bill, 
ö or Latitat, which preſuppoſes a Bill, as if a defendant is 
difficult to be arreſted, and will not ſatisfy a legal demand, 
a plaintiff may proceed to outlaw him. — Jo, it he ſues a 
Body corporate or hundredors upon the ſtatutes of hue and cry, 
who cannot be arreſted, becauſe in ſuing by Original he 
may have proceſs of attachment and drireſs infinite to com- 
pel an appearance. — So, if he ſues a peer or privileged per- 
ſon, who by reaſon of his dignity is not to be arreſted for 
any Civil matter whatever, But of proceeding to outlawry 
alſo of proceedings againſt peers, members of purliament, bo- 
dres corporate, &c. See the ſecond volume. = 
In ſuing alſo by Original Writ in the actions which the 
court of King's Bench can hold plea of by Original, there is 
this further advantage than in ſuing by bill; for in caſe a 
writ of error is brought, upon a judgment obtained in a 
ſuit by Original there, it muſt be made returnable in the 
High Court of Parliament, and not in the Exchequer Chamber, 
as it is when a writ of error is brought upon a judgment 
obtained in the King's Bench on a ſuit commenced by Bill, 
by virtue of the ſtat. 27 Flix. c. 8. | 
However, a plaintiff ſeldom ſues in this court by Original, 
unleſs the action is founded on a contra? where he can 
arreſt the defendant and hold him to bail; or if that cannot 


be done proceed to outlaw him, and for that reaſon the 
| action 


n 12 


«5 WT | wh & 
* 
U + 
L yg * . A... 
N ” if Ng 
"Þ2 


1 1 


the action moſt uſually proſecuted here by Original; the 
action of debt not being proſectued here by Original (which 
perhaps is the reaſon why ſome have thought it did not lie) 
becauſe the plaintiff in ſuing by Original in debt would be 


obliged to pay the fine due to the king in proportion to his 


demand, to the Cur/itor upon ſuing out the Original Writ. 

The method of ſuing by Original in this court, being 
exactly ſimilar to that of ſuing in the Common Pleas, I ſhall 
proceed to ſhe the manner of commencing and profecut- 


ing perſonal actions there, when the plaintiff does not intend 


to proceed to outlaw the defendant, 


* 


Of proſecuting a Perſonal Aion in the Common 


Pleas. 


A LL aQtions in this court are commenced, or ſuppoſed 
A to be commenced, by an Original Writ out of Chancery 


made returnable here, for this court has no original juriſdic- 


tion (except where its own officers are parties) as the King's 
Bench has, but derives its juriſdiction from the Court of 


Chancery, where the ſubjet may at all times apply, and 


purchaſe a writ adapted to his particular caſe, 

The method of commencing a perſonal action in the Common 
Pleas is as follows. | | | | 

Where the cauſe of action does not require Bail the plain- 
tiff's attorney makes out a' præcipe for a Common Capias in 
treſpaſs in this manner: | 


Aiddle:ſtx. Capias for A. B. againſt C. D. late of 
the pariſh of St. Martin in the fields, in the coun- 
ty of Middleſex, butcher, broke the cloſe at Veſi- 
min/ler. | 1 


Returnable on the Octave of Se. Hilary. 
1 Decem. 1778. 1 I. X,. 


This præcipe is to be carried to the proper Philazer, who 
makes out the capias, and at his leizure procures the Ori- 
ginal Mrit from the Curſitor afterwards, to warrant it, which 
he returns and files of courſe. The capias is in the fol- 


lowing form. | 
GEORGE 


otels. is 
2dion of  o/ſkmpfit'or treſpaſs upon. the 75aſe upon _promiſer, is 
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"GEORGE: ihe” third, Sc. To the ſheriff” of 
Fr. 1 TN eine We command ou that 
| late of the pariſh of Sr. Mar- 

| 2. in the folk, in your county, butcher, if he 

| fhall be found in your bailiwick, and keep him 
our ju ſo that you may have his bod before 
juſtices at Meſiminſter, on the ave of 
| ary, to anſwer A. B. in a plea, Where- 
— with force and arms he broke the cloſe of 
the ſaid A. Viſiminſter, and other Injuries ; 
did to him to bis reat damage and againſt our 
peace. Witneſs 91 ir William De Grey, Knight, 

at Waſiminſter the 29th day of te in the 
b 29th year of our reign. 


Ihe fees. upon ſuin 5 are, original 18. filing 44, 
rapias 10 d. duty 2 8. , 

A copy of this et — 5 then be made out with an 
_ Engliſh notice ſubſcribed (as where you ſue by Bill or 
Latitat in the King's Bench, in caſe where the party is not 
to be arreſted and held to bail) purſuant to the ſtat. 5. Geo. 2 
c. 27. of the intent thereof; which muſt be ſerved upon 
the defendant in the following manner: "ON | 


3. D. you are . with this . to the 

intent that you may, by your attorney, appear 
in his majeſty's court of Common Pleas at the 
return thereof, being the day of 
Ae the day it is returnable) i in x order to 
_ defence in this action, 


| In this notice to appear, the very day of the return of 
the proceſs muſt be inſerted, altho? it ſhould happen to be 
on a Sunday. Barnes 205, &c. And by the ſame ſtat. 
5 Gee. 2. no more than 55s. is to be taken for the making 
and ſerving a copy of qſuch proceſs, and no fee for the no- 
tice; and by the ſame ſtat. in particular franchiſes and ju- 
-rifdiQions; the proper officer there ſhall execute procels : 
But if the proceſs. be not ſerved by the proper officer, the 
court will not ſtay proceedings, but leave the lord of the 
liberty to ſeek his remedy by action if he thinks proper. 
Barnes 290. Pratt. Reg. 345, &c. 
On a common capias quare clauſum fregit, a plaintiff may 
declare in any county, or for any cauſe of action, as his 
"caſe may require; alſo by a common capias without the clauſe 
of ©* ac etiam a defendant may be outlawed, but then he 
- 4 may 
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without bail, and therefore a Fl | 


But if the cauſe of action is above rol. and the de- 


fendant js to be arteſted and held to ſpecial bail, affidavit 


muſt be made and filed of the cauſe of action purſuant to the 


ſtatutes 12 Geo, 1. c. 29. and 5 Geo; 2. c. 27. perpetuated 


by 21 Geo. 2. e. 3. [vide the form of ſuch affidavit, before 
whom to be made, where ſpecial required, &c. under title 


Special Bail, poſt. p. 1 


Where ſuch affidavit is made, the ar' etiam clauſe is ins 
ſerted in the capias, when the plaintiff does not mean ts 
proceed to outlawry, [iti like rharinet as it is in the bill of 
Middleſex and Latitat in the King's Bench] in conſequence 
of the ſtat. 13 Car. 2. fat. 2. c. 2. and then the præcipe for 
the capias is in this form. 5 „ 


Middleſex. Capias for A. B. againſt C. D. late 
of the pariſh of St. Martin in the fields, in your 
county, butcher, broke the cloſe at Vęſimin- 
Fer, and alſo in a certain plea of debt upon de- 


mand for 806/, 1 So 
$7 1 Returnable, c. 


46 
20 4% 1770 F Affidavit for 401. 


The capias thereon, _ 


GEORGE the third, &c. To the theriff of 
' Middleſex, greeting. We command you that 
vou take C. D. late of, &c. if he ſhall. be 
found in youf bailiwickz and keep bim ſafely 
ſo that you may have his body before our 
juſtices at Meſiminſter, on ———— to anſwer 
A. B. of a plea; Wherefore, with force and 
arms he broke the cloſe of the faid A. at We- 
minfler, and did other wrongs to him, to the 
great damage of the ſaid A. and againſt our 
peace, and alſo that the ſaid C. anſwer to the ſaid 
A. according to the cuſtom of our court of the bench 
in a certain plea of debt upon demand for eighty 
— and have there this writ, itneſs, 


g.* ͤ 


is Dr Ppceſp. 


'The præeipe with an *“ ac etiam“ in caſe upon promiſe is 
in the following form: | | | 
Middleſex. Capias for A. B. againſt C. D. late 
of the pariſh of St. Martin in the fields, in your 

county, butcher, broke the cloſe at Maſiminſter, 
and alſo in caſe upon promiſe * 10074, 

IT e 


The capias thereon: 


GEORGE the third, &c. To the ſheriff of Mid- 
Alleſer, greeting. We command you that you 
take, &c. [as above in the former capias] and 
alſe that the ſaid C. may anſiuer the ſaid A. ac- 
cording to the cuſlom of our court of the bench, in 
a certain plea of treſpaſs on the caſe, upon promiſe, 
to the damage of the ſaid A. 17 one hundred pounds, 
and have there this writ. itneſs, &c. 


* 


The pracipe with an ac etiam, in caſe upon promiſes 
againſt two defendants, N | 


Middleſex.. Capias for A. By againſt C. D. late 
of St. Martin in the fields, butcher, and E. F. 
late of the ſame place, hofier, treſpaſs; and 
alſo againſt C. D. for 1004. upon promiſe; 
and alfo againſt the ſaid E. F. for 100 J. upon 

_ promiſe, LY 
Ret 


CEL) ll. - doo i. - A. „53 ed lads 


In a precipe for an afſuult, ſay, © in a plea of treſpaſs and 
efſault.” | 


And if by a Judge's order upon an affidavit made of an I 
- atrocious battery, the defendant is to beheld to bail, ſay, _ AM 
and alſo in treſpaſs and aſſault to the damage of the ſaid 4 
„A. of 400 J.“ bail by order for 200 J. on affidavit. 

- Ret' 
A pracipe for a writ in covenant. i l 
Midadleſer. Capias for A. B. againſt C. D. late i 
of Meſiminſter, in your county, gent. otherwile 60 
called (as in the indenture) in a plea that he = 


perform to the ſaid A. the covenant” made be- 
2 : tween 


1 tas * 4 — * > - » 88 * 
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tween them, according to the forte form and 
effect of a certain indenture made between them. 


A fracipe for a writ in account, as receiver. 


Middleſex. Capias for A. B. againft C. D. late 
of, &c. that he render to the ſaid AF. his rea- 
ſonable account for the time in which he was 
* receiver of the money of the ſaid A. &c. 


A precipe for a writ in annuity. 


Midalaſer. Command C. D. late of, &c. that 
he + render to A. B. 100 l. which are in ar- 
rear to him for a certain annuity of 50. which 
he owes him and unjuſtly detains, &c. 


Ret 
A pracipe for a writ in debt. 


Middleſex. Command C. D. late of, &c. that 
he render to H. B. 500. which he owes him 
and detains. | | 

Ret” 


If the defendant cannot be taken on the firſt writ, or 
ſerved with a copy of it, as the caſe happens to be, before 
the writ is ſpent, and you do not propoſe to outlaws him, 
you ſue out a capias by continuance ; the precipe for which 
is the ſame as before, only, inſtead of ſaying, ** capias for 
“H. B. you ſay, capias by continuance for A. B. &c.“ 
and the writ is exactly the ſame as the firſt. 

As theſe writs are made out by the Filaacr, the forms of 
which may be eaſily conceived from, the foregoing pre- 


cedents, I ſhall decline inſerting any more of them. 


— — — Lo. 


— * : yy__ 


# Or if bailiff, ſay baili®. — Or bailif and receiver. 


+ In all precipe's guod reddat, if the ſum exceeds 40. a fine is 
due to the king upon ſuing out the original in proportion to the 


| ſum demanded vide the introduction.] Therefore a præcipe quod 


reddat in debt annuity, &c. is ſeldom at this day ſued out, as the 

plaintiff may arreſt the defendant by a capras, with a clauſe of 

ac etiam in debt, and thereby avoid paying the fine, as the 

writ is ſuppoſed to go for the _ 7 — 
2 


1 


If the defendant does not live in the eounty where you 
intend to try the action, and he is to be held to bail, there muſt 
be a Te/latum capias ſued out, directed to the ſheriff of the 
county wherein he reſides. Which Te/fatum capias is made out 
by the Filazer for that county where you intend to try the 
action; as if the defendant lives at York, and the plaintiff 
would have his cauſe tried in Midaleſex, you make out a 
præcipe for the Filazer for Middleſex, in order for a teflatum 
capias in this manner, without firſt ſuing out a capias. 


Middleſex. Capias for A. B. againſt C. D. late 
of the city of York, grocer, broke the cloſe. 
in Middleſex. EReturnable on the 

Octave of St. Hilary, 


City of York. Te/latum capias, and alſo for 2001. 

upon promiſe. | Returnable on the 

we Cn Octave of the Puri- 
Affidavit for {100, ſecation. 


1 March 1780. 


. 


GEORGE the third, to the ſheriffs of the city 
of York, greeting. We command you that 
you take C. D. late of the city of York, grocer, 

if he ſhal] be found in your bailiwick, and keep 

him ſafely, ſo that you may have his body be- 
fore our juſtices at Weſtminſter, on to 
anſwer A. B of a plea, wherefore with force 
and arms he broke the cloſe of the ſaid 4. B. 
in Middleſex, and did other injuries to him, to 
the great damage of the ſaid A. and againſt our 
peace; and alſo that the ſaid C. anſwer the 
ſaid A. according to the cuſtom of our court of- 
the Bench, in a certain plea of treſpaſs upon 
the caſe [or whatever the action is] on promiſe, 
to the damage of the ſaid A. of two hundred 
pounds. And whereupon our ſheriff of Mid- 
dleſex returned to our juſtices at Weſtminſter 
at a certain day now paſt, that he the ſaid C. 
was not found in his bailiwick; whereas it is 
teſtified in our ſaid court; that the ſaid C. 9 

| „„ e ie 


Teflatum Capias, 
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lie hid, and run from place to place in your 
. and have there this writ. Witneſs, 
C. | | 8 £0 55% 


$o there. muſt be a Tefatum copias if the defendant re- 
moves out of the county into which a capias had been di- 
riected, and the plaintiff would arreſt him and hold him to 
bait. He 9 .- i 
If he cannot be arreſted on the teſatum writ, the plaintiff 


may ſue out a Pluries capias. If the defendant lives in a 


liberty which the ſheriff cannot enter, you may ſue out a 
Non omittas capias, to empower him to enter the liberty. 


The Non emittas capias in C. B. is in this form : 


GEORGE the third, &c. To the ſheriff of 
greeting. We command you that you 
do not omit by reaſon of any liberty of the 
liberty of [ſpecifying it by name] in 
your county, but that you take C. D. late of, 
&c. if he ſhall be found in your bailiwick, and 
that you keep him ſafely, ſo that you may have 
his body before our juſtices at H minſter, on 

to anſwer A. B. of a plea, wherefore 

. with force and arms he broke the cloſe. of the 

ſaid A. at and did other injuries to him, 
to the great damage of the ſaid A. and againſt 
our peace, 'And alſo, that the ſaid C. may 
anſwer the ſaid A. according to the cuſtom of 
our court of the Bench in a certain plea of debt 
upon demand for 30 J. [er whatever the action is] 
and whereupon you returned to our juſtices at 
Weſtminſter at a certain day now paſt, that the 
bailiff of the aforeſaid liberty, whom you com- 
manded, by virtue of our ſaid writ to you there- 
upon directed, to take the ſaid C. gave you no 
| anſwer thereto ; and have there, &c. 


If the defendant lives in a county Palatine, or the Cinque 
Ports, there muſt be a T:fatum writ directed to the Chan- 
cellor or Chamberlain, &c. of the county Palatine, as original 
writs do not run there; i. e. the court does not immediately 
write to the ſheriff as in other caſes, Stra. 1089. 


C72 If 


th, 


If in the county Palatine of Lancaſter, the writ is direct- 
ed, To the Chancellor of our county Palatine of Lancaſter, or to 
bis deputy there. | | 

If in Cheſhire, To the Chamberlain of our county Palatine of 
Chefler, or to his deputy. | . | 
If in Durham, To the reverend father in God, 
miſſion, Lord Biſhop of Durham, or to his Chancellor there, greet- 
ing, &c. and inſtead of ſaying in the writ, our County 
Palatine,” ſay, © Your Biſhoprick.” “ 
If in the Cinque Ports, To our Conflable of our caſile of 
Dover, or to his deputy there; greeting. | 


. 


By the 2 Gee. 2. c. 23. % 22. It is enacted, that every 
© writ and proceſs for arreſting the body, and every writ of 
< execution, or ſome label annexed to ſuch writ or proceſs, 
„and every warrant that ſhall] be made out upon any ſuch 
& writ, . proceſs, or execution, ſhall, before the ſervice or 
« execution thereof, be ſubſcribed or indorſed with the 
© name of the attorney, clerk in court, or ſollicitor, 
< written in a common legible hand, by whom ſuch writ, 
© proceſs, execution or warrant reſpectively, ſhall be ſued 
4 forth; and where ſuch attorney, clerk in court, or ſolli- 
“ citor, ſhall not be the perſon immediately retained or 
& employed by the plaintiff in the action or ſuit, then alſo 
* with the name of the attorney or ſollicitor ſo immediate- 
% ly retained or employed, to be ſubſeribed or indorſed 
„and written in like manner: and that every copy of any 
* writ or proceſs that ſhall be ſerved upon any defendant, 
© ſhall, before the ſervice thereof, be in like manner ſub- 
„ ſcribed or indorſed, with the name of the attorney or 
* ſollicitor who ſhall be immediately retained. or employed 
& by the plaintiff in ſuch writ or proceſs.“ 

By 12 Gee. 2. c. 13. / 4. It is further enacted, That 
„„ the not ſubſcribing or indorſing the name of the attor- 
« ney, clerk in court, or ſolicitor, on any warrant that 
„ ſhall be made out upon any writ, proceſs, or execution, 
<< ſhall not vitiate the ſame; but ſuch writ, proceſs, and 
execution, and all proceedings thereon, ſhall be as valid 
and effectual, notwithſtanding ſuch omiſſion, as if the 
« ſaid recited act [i. e. the 2 Geo. 2. c. 23. ] had not been 
<< made; provided the writ whereen ſuch warrant is made 
<< out be regularly ſubſcribed or indorſed according to the 
« ſaid act; and every ſheriff or ſheriffs, or other officer, 
„„ who ſhall make out any warrant upon any writ, proceſs, 
„ or execution, and ſhall not ſubſcribe or indorſe the 
© name of the attorney, clerk in court, or ſollicitor, who 


* ſued out the ſame, ſhall forfeit the ſum of five pounds, to be 
| *afl fled. 


2 > 
* + 
* 
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Tx Of Proceſs: 2. 
ce aſſeſſed as a fine upon ſuch ſheriff or ſheriffs, or other of- 
« ficer, by the court out of which ſuch writ, - proceſs, or 
« execution ſhall iſſue; one moiety thereof to be paid to 
« his majeſty, his heirs and ſucce ors, and the other moiety 
e to the perſon or perſons aggrieved by ſuch omiſſion.” 
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But note, if no attorney's name is ſet to the writ or pro- 
ceſs, it is no ground to move to ſtay proceedings. Barnes. 
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of the © 1 gi nal Writ, and herein of the teſts 


— 


ALL proceſs returnable out of term is ® void. 1 Strg, 
„„ 8 185 


When the proceedings in the court of Kings Bench are by 
Original FFrit, the practice thereon is exactly the ſame as 
in the court of Common Pleas ; therefore ſee the oppaſite 


Par 


a 


_— 


— 


But where a qurit of inguiry was returnable at a day out of 
term, the writ being executed in term, it was held to be amend- 
able, though after error brought, and that aſſigned for error in 
Cam. Scacc.— For, per Holt. C. F. If the award of the writ of in- 
quiry on the roll is good, the writ itſelf. ſhall be amended by the 
roll; fo if the writ be good, and the award ill, it ſhall be amend - 
ed by the writ, Hammond v. Purſell. Garth. 70, 
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Of the Original Writ, and herein of the teſte 
; and return. 


THE ſame in this Court. 


1 


An Original Writ muſt not bear 2 before the cauſe of 


action & accrued. 2 Burr. 967. 


It may be teſted at any time in vacation, but muſt be re- 
turnable on a general return day in term, and muſt have fif- 
teen days between the 16e and return. The reaſon why 


there ought to be fifteen days between the tee and return of 


original writs is, becauſe every day a man may go a day's 
journey, which in law is accounted twenty miles, and is 
called Dieta; and, according to that computation, fifteen - 
days are a convenient time for a man to appear, in whatſo- 
ever part of the kingdom he lives. 2 1n/tit. 267. | 

But, though teen days are required between the 1% and 
return of an original writ, the want thereof is made good b 
the defendants pleading in chief. Ld. Raym. 671. thoug 
an. outlawry upon ſuch. writ would be erroneous, | 


2p 
lt 


S 
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 * That is, if plaintiff proceeds to outlawry, but if he does not 
mean to proceed to outlaqury, a capigs may bear teſte before the 
original, and even before the cauſe of action accrued, fo long 
as it is actually taken out afterwards ; for you cannot have oyer 
of the capias ſo as to take advantage of it. Barnes 173. and fo- 
held in B, R, Eaſt. 18 Geo, Zo 


Of 


260 S bum n 


Of the Latitat, and herein of the teſte and te- 
turn of Wo writ, Se. 


Fu defendants, 1 no more, may be put into one 
writ. 

A Latitat may be ſued out dale the cauſe of ation ac- 
crues, but the defendant muſt not be arreſted upon it before 
it has accrued. Practice B. R. 77. Whereas if an original 
writ bears date before the cauſe of action acerues, it is abate- 
able. 

A Latitat muſt bear Tie in term, though it is ſued out 
in vacation, and muſt be made returnable on a ag certain in 
term, and not on a general return da,. | 


An Alias cadias, or Pluries muſt not be tofted before the 
guarto die poſt, of the return of a preceding writ, 2 Jones 
200. Atty. Pratt. 277. | 

On ſigning an Alias. Pluries or Non omittas, the ok muſt 
ſubſcribe under it the term when the Lai iſſued. Reg. Tr. 
1656. 

No certain — 4 of days neceſſary to be between the 
alle and return of a ſpecial Latitat, and even one day is ſuffi- 
cient if it can be ſerved. | 2 Stra. 917. 40 

Service of a writ any time on the return day is 200d. 
4 Burr, 812, 

But if a bill of Middleſex or Latitat are made returnable 
the ſame day, as ſued out, it is bad, and will not avoid the 
ſtatute of limitations. Ld. Raym. 772. 

If the proceſs is not bailable, and the defendant's name is 
not put before the notice, it is irregular. Prac. B. R. 81. 

The name of the plaintiff's attorney muſt be indorſed on 
the writ; but if not indorſed on the ſheriff's warrant, it will 
not vitiate it. Prac. B. R. 80. | 


If the 1 is bailable the day and year of figning it 
muſt be ſer down on it. Prac. B. R. 79. 

Where the true time of ſuing out a Latitat is material (as | 
if the "ſtatute of limitations be pleaded) it may be ſhewn 
notwithſtanding the zefte of it. 4 ey 963. 


cn Df Ptocels. 


of the Capias, and herein of the teſte and re- 
turn of the writ, Oc. Ss 


”e Hor UR defendants, and no more, may be put into one 
writ, 
2 I Capias muſt be tyſed in term, and returnable on « genes 
* neral return day in term. 1 Barnes 295. Prac. Reg. 4 
4 and muff have fifteen days between teſte and return; but i it 
4 has not, it is error, and not an irregularity, therefore oy 
court will not quaſh it, Barnes 4 : 
; But where a Capias was teſted 1 ith June and returadble 
1 in eight days of the Holy Trinity, which was the 13th of June, 
the court, on motion to ſet aſide the proceedings thereupon, = 
- gave the plaintiff leave to amend it. 3 Fill. 454. | 
Although the court cannot amend an original writ becauſe 
a it iſſues out of Chancery, yet it can amend all meſne proceſs, 
. and alfo can amend an attachment of privilege which is in the 
nature of an original writ. For no error can be afligned in 
, meſne proceſs. Carty v. Afbley, 3 Wil. 454+ | 
But unleſs plaintiff means to proceed to outlawry, the 
A Capias may bear teſte before, the original, and even before 


the cauſe of action accrued ſo long as it is actually taken out 
after, for you cannot have oyer of the Capias ſo as to take 
advantage of it. Barnes 173. Bur if plaintiff intends to 
proceed to outlawry, the Capias muſt bear tee the quarts 
| die pe pot of the return of the N 


The 1 name of the plaintiff's s attorney muſt be indorſed on 
the writ, 2 Barnes 329. — ſee Prac. Reg. C. 5. 449. 
cant. 
But if not indorſed on the ſheriff's warrant it will not 
vitiate it. Bid. 327. 

If the date of the writ is omitted, it is ill. Bid. 337. 

The notice to appear muſt be certain, and where it was 
the 15th June, without ſaying next, or 1747, which was the 
year, it was held ill. 7bi4. 336. Prac. Reg. C. B. 347. 
fed guære? 

A copy muſt be ſerved before the return day. Bid. 330. 
Supplement to the ſame, 53. Prac. Reg. 352. But in 
Eaſter term, 8 Ges. 3. the court declared that fervice of 
meſne proceſs on the return day ſhall be deemed 2 
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of che Latitat, and herein of the teſte and 
return of the writ, &c. _ 


F the writ is general, and the count as executor, or 

guitam, or as aflignee of the ſheriff, yet it is good, 
22 ä | 
But the Latitat being treſpaſs and aſſault only, and the 
count treſpaſs, aſſault, and battery, judgment was ſet aſide. 
Barnard. B. R. 226. 329. | | 
The. proceſs was, 10 anſwer the plaintiff qui tam pro 
domino rege quam pro ſeipſo ſeguitur ; and the declaration 
was in his own name only, omitting the gui tam part; and 
the court held the variance fatal, and accordingly the pro- 
ceedings were ſet aſide. 4 Burr. 2417. | | 
But maſter Benton thought, and the court inclined, that 
the converſe would have been otherwiſe ; as, if the proceſs 
had been to anſwer the plaintiff ſingly” he might have de- 
clared tam pro ſeipſo, quam pro domino rege. ibid. 


Of 
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Of the Capras, and herein of the teſte and 
| return of the writ, &c. 


Defendant muſt be ſerved with a copy of the copiar, 
A and not of original. Prac. Reg. CB. 342. . 
The notice muſt be to appear on the Eſſeign- day, though 

that is on a Sunday. Ibid. 346. 

If the defendant lives in a county palatine, yet he muſt 
be ſerved with proceſs out of the original court. Prac. Reg. 
C. B. 344. and not with a copy of the mandate, &c. | 

Not neceſſary that the ſervice ſhould be by the ſheriff's 
officers. Pract. Reg. 34 345 

Though proceſs is erved by the ſheriff within a liberty, 
uu it is well. id. 1 Barnes 290. but the proper officer 
ought to execute ſuch proceſs. Stat. 5 Geo. 2. c. 27. 

Though the proceſs ſerved on the defendant is not di- 
rected to the ſheriff, yet the court will not ſtay proceedings 
as irregular. 1 Barnes 291. 

Wherever proceſs is ſerved, tho? the debt is above 10 J. 
there muſt be notice to appear. 1 Barnes 291. Prac. 
*Y 349. 

The notice muſt be directed to the defendant by the fame 
name as the proceſs. Prac. Reg. 348. 

The wrir need not be ſhewn on ſervice. ibid. 353- I 
Barnes 222. | 

| Defective notice may be complained of any time before 

judgment. Pract. Reg. 348. 
| Irregularity in ſervice of proceſs. may be complained of 
any time before znterlocutory judgment, but not after. 
Praft. Reg. 355. 2 Barnes 211. 

If proceſs is ſerved on a wrong perſon, this is not helped 
by the plaintiff's entering an appearance according to the 
ſtatute. 1 Barnes 294. — But by Prad. Reg. 348. a 
miſtake in proceſs is cured by the plaintiff's entering an 
appearance, which is as effectual and valid as if entered 
by the defendant. 

If the plaintifFs attorney's name is omitted in proceſs, 
this is not cured by the plaintiff's entering an appearance for 
the defendant. 2 Barnes 329. 

If the proceſs be againſt baron and feme, ſervice on the 
huſband is ſufficient for both, and if the huſband does 
not appear for himſelf and his Wife, the plaintiff may enter 
an appearance for both. Rich, Prac. C. B. 1 he 76. , 
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5 . Of Pꝛoceſs. Ci. B. 


If it be a joint action againſt two or more perſons, each 
defendant muſt be ſerved with a copy of the proceſs, 
The writ was general, and count as executor. —And 
on motion to ſet aſide the proceedings for irregularity, with 
cofts, the court held that the plaintiff might proceed in 


his action, but loſt his bail, Hamey v. Sparing. 10 Gee. 3. 


So where the writ was general, and count gui tam. 
Lloyd, who &c. verſ. Williams. Mich. 11 Geo: 3. 

In proceſs againſt huſband and wife, if they are only 
to be ſerved, ſervice on huſband alone is good ſervice, 
Barnes 406. 3x | 


. 
— I CY 1 * 


— 


Of the Arreſt. 


Of the Arreſt and Bail to the Sheriff, 


HEN the ſheriff or his officer has arreſted the de- 
VVfendant by virtue of the Bill of Middleſex, Latitat, 


Capias, &c. he muſt go to priſon if he cannot give bail 
for his appearance at the return of the proceſs. But the 


-ſheriff mult take reaſonable bail if it be tendered, (otherwiſe 
an aQion lies againſt him by the defendant. 


The ſberiff indeed, if he pleaſes, may let the defendant 
go without any ſecurity, after he has arreſted bim; but 
then he is liable, upon default of the defendant's appear- 
ance at the return of the writ, to an action at the ſuit of 
the plaintiff in the original action for an eſcape : So if he 
did not arreſt him when he might and had him in view. 

A bail-bond executed after the return of the writ is void 
by the ſtat. 1 Ld. Ray. 353. | | 

The method of putting in bail to. the ſheriff is by en- 
tering into an ob'igation called a bail-bond,. with two ſure- 
ties uſually, for inſuring his appearance at the return, to 


this effect: | - 


KNOW all men by theſe preſents, That we 
C. D. of, &c. E. F. of, &c. and G. H. of, &c. 
are held and firmly bound to 8 Eſqz 
Theriff of the county of Middleſex, in the ſum 
of (double the ſum indorſed on the 
writ) of lawful money of Great Britain, to be 
paid to the ſaid ſheriff or his attorney, execu- 
tors, adminiſtrators, or aſſigns, for which pay- 

| | ment 
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Ok Pooreſs. "Jr 
ment well and truly to be made we bind our- 
ſelves, and each of us for himſelf, in the 
whole, our and every of our heirs, executors, 
and adminiſtrators, . firmly by theſe preſents. 


THE condition of this obligation is ſuch, that 
if the above bounden C. D. do appear before 
our Lord the king at VMeſiminſter, on, &c. 

[if dy bill, &c. a day certain, if by original, a 
general return day] to anſwer to A. B. in a plea 
of treſpaſs, and alſo to, &c. - according 

to the cuſtom, &c. [then this obligation 
to be void, otherwiſe to remain in full force and 
virtue, | | | | 


The bail-bond is on a double ſixpenny ſtamp ; and the 
ſum indorſed uſually written in the margin of the bond. 
When this bond is entered into, the defendant is diſ- 
charged from the arreſt, and left to his option to appear ac- 


| cording to the exigency of the proceſs. 


If he does not appear, the plaintiff proceeds, as will be 


ſhewn hereafter in its place. a 
A bail-bond to appear to a writ retufnable out of term, 


is void on the face of it. $74. 399, Fort. 363. 


Of the aſſignment of the bail-bond to the plaintiff, 
and | | 
Of procceding on the bail-bond, poſt. 
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Ok Common Bail, 
Of Common Bail or Appearance. 


W EN the defendant has been ſerved with à copy of 


the proceſs, he has in all cafes eight days excluſive of 
the day of the return of the proceſs to file common-bail. 
Frac. B. K. 64. 4 Burr: 56. © TW | 
If the defendant does not file common bail in that time 
the plaintiff may, on affidavit made of perfonal ſervice of 
proceſs. Prac. B. R. 83. But then theſe words muſt be 
written in the bail- piece, Filed according to the Statute,” 
fo 4. the ſtat. 12. Geo. I. Go 29. 6 Prat. B. R. 85. 5 


The form of a common Bail- piece. 


Michaelmas term in the 19th year of King F 
George the third, 
Middleſex (to wit) C. D. is delivered to 


Bail upon a Cepi Corpus. 
To John Doe of London, gent. 
| d 


_ 
| Richard Roe of the ſame place, gent. 
E. F. attorney for defendant. : 


At the ſuit of A. B. 


* — 


This is to be written on a piece of parchment of the above 
form, with a triple ſixpenny ſtamp, and filed with the clerk 
of the common bails in the King's Bench office, for which muſt 
be paid, whether filed by plaintiff or defendant in term, 


or within fix days after, 1 8. 2 d. if after that time, 4 d. 


more for a po/? terminum. | : 
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Of Common Bail. 
Of Common Bail or Appearance. 


(HE ſame in this court. Aih. Proc. C. B. 91. to en- 
ter his appearance. 97 1 5 


The ſame in this court. And if the plaintiff enters an 
appearance for the defendant before the time, the defendant 
has to enter appearance for himſelf (viz. eight days excluſive, 
of the return day) the defendant muſt complain of this irre- 
gularity before judgment ſigned, otherwiſe he will be too 
late. Prat. Reg. C. B. 355. 2 Barnes 211. | 
If the defendant's attorney undertakes to appear in this 
court, he has four or eight days only from the return day 
of the writ. Reg. 6. Geo. 1.— by 
But if he does not undertake to appear, he has eight days 
from the return of the writ in all caſes | 


i 


In the Common Pleas, common appearances to writs 

« Made out by the philazers are entered with the philazers, for 
Which are paid 2 8. if one defendant, viz. I s. for the king's- 
duty, and 1 8. for entering the appearance; and 4 d. for 
every defendant more than one. | cb 


VoI. I, D 
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„% Ot Common Ball. . R. 
Of Common Bail or Appearance. 


If a defendant voluntarily appears at the ſuit of any plain- 
tiff in any action here in court, ſuch appearance ſhall be of 


no effect, unleſs ſome Proceſs be ſued out in fourteen days 


next after fuch appearance. 75. 4 V. & NH. 

If on a defendant's not appearing to a writ of Eafter term, 
and the plaintiff files common bail as, of Trinity Term, 
the cauſe is out of court,, and | judgment muſt be ſet aſide. 


Burr. temp. H. 1 38. 


Where der bail is filed by an attorney according to 
the ſtatute, it is not ſuch a general bringing of the defendant 
into court, as to warrant delivering a declaration by the bye. 
And, to prevent miſtakes, it ought always to be added to the 
bail-piece, that it was filed by the plaintiff purſuant to 
the act. Stra. 1027. | 

Attorney appearing for a defendant in an action wherein 
ſpecial bail is not required, ſhall file common bail for ſuch 
defendant of the term of which he appears, and give notice 
thereof to the plaintiff or to his attorney. Att. Prac. 85. This 
is never done now, but the plaintiff's attorney ſearches. 

An attorney ſhall not be compelled to appear or file com- 
mon bail for any defendant in this court, unleſs ſuch attor- 
ney hath by note in writing undertaken fo to do, and ſuch 
note be produced by the plaintiff's attorney 

But. if an attorney has accepted a warrant to appear for 
the defendant (which warrant cannot be revoked) or has 


| ſubſcribed the ſame, and does not file common bail according- 


1y, ſuch attorney ſhall be compelled to file common bail of 


the proper term, and receive a declaration, and plead there- 


to; and in default of pleading, and a rule to plead having 
been firſt entered, judgment may be ſigned by default, for the 
neglect of the defendant or his attorney ſhall not work a 
prejudice to the plaintiff. 

The form of the affidavit to entitle plaintiff to file Com- 
mon Bail for the defendant, in caſe of his not doing it him- 
ſelf within the eight days. 

In the King's Bench ſor Common Pleas as the caſe is] 


A, B. againſt C. D. 


7.8. ol, os gentleman, maketh oath, that he; 
this deponent, did, on the day of 
cat in the county of - perſonzl- 
ly ſerve the defendant C. D. with the writ or 
proceſs hereunto annexed, by ſhewing him the 


ſaid 


c. B. Ok Common Ball. 33 


Of Common Bail or Appearance. 
The appearance is in this manner: 1 


Middleſex. Appearance for C. D. late of, &c. wheel« 
| right, at the ſuit of A. A. | 


= oh (attorney' s name. ) 


No bail to be put in by any attorney for any party againſt 
whom no procels is ſued or original brought, but the party 
being preſent, and the aſſent of the court thereunto had, 
Hil. 14 (es 1. fo 4. 


MVS EVM 
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3 Ot Common Ball! B. R. 
of common Bail or Appearance. 


ſaid annexed writ or proceſs; and at the ſame 

time delivering to him a true copy thereof, on 
which copy was an Engliſh notice in writing of 
the intent and meaning of ſuch ſervice, as by 
the * ſtatute in that caſe made is required, 


Sworn, &c, 8 


This affidavit may be made before any judge of the court, 
or commiſſioner authorized to take affidavits, or before the 

proper officer for entering the appearance, or his deputy, 

and filed gratis. Stat. 12 Geo. 1. 5 Geo. 2. Cc. 

But when the ſuit is by original, appearance is entered in 
the philazer's book in the ſame manner as common appear- 
ances are entered in the court of Common Pleas, for which 
purpoſe you draw an appearance paper, or inſtructions for 
the philaxer to enter in this manner: 


Middleſer. Appearance for C. D. late of, &c. yeo- 
man, at the ſuit of A. B. 

ES Nov. 1778. | E. F. (attorney's name.) 

The affidavit of ſervice, when by original, is like the 

above affidavit, only ſpecifying the writ, and where it was 
-returnable.; ß, n | | 

Common Bail muſt be filed where judgment by confeſ- 

ſion, on pain of forfeiting 10s, to the box. Hil. 1 M. 


If the wife only be arreſted on proceſs againſt baron and 
feme, ſhe ſhall be diſcharged on filing common bail for 
herſelf only. Att. Prac. 85.—but otherwiſe if both arreſted. 
Ibid. 93. Sed quære. Baron and Feme were arreſted for her 
debt dum ſola, and the court diſcharged her; and ſaid, the 

huſband muſt lie till he puts in bail for both. Stra. 1272. 

In an action on a replevin bond, common bail only. 
10. 3. Ss 

Common Bail only from a bankrupt producing his certiſi- 

cate, allowed and confirmed. 


— 


* 1 Goo. 1. © 30%. 


Of 


-0- 


c. 8. Of Comnon Baſe: 37 


Of Common Bail or Appearance. | 


The ſame in the Common Pleas. Prac. Reg. 65. 
but the marriage muſt be clearly made out. 2 Barnes 80. 

If a defendant produces a duplicate of his diſcharge as a 
fugitive he ſhall be diſcharged on Common Bail only. 2 
Barnes 81. $5. 88.— 


So on producing his certificate as a bankrupt, 7bid. 82. 


But where defendant had undertaken to indemnify plain- 
tiff from becoming bail for him in an action, and then be- 
came bankrupt ; and being arreſted by plaintiff, whoſe recog- 
nizance of bail had been forfeited after the bankruptcy, and 
againſt whom proceedings had been had ſo far as a fi. fa. 
againſt his goods, moved to be diſcharged on a common ap- 

| D 3 pearance 


37 Ot Common Ball. B. R. 


Of Common Bail or Appearance. 


Common Bail was ordered in an action of debt upon a 
judgment, there being ſpecial bail in the original action, 
and a writ of error brought upon the, judgment. Say. 43. 
160. Vilſ. 120. S. P. 

Common Bail after a non- ſuit for want of a declaration 
in a new action for the ſame cauſe. Tri. 13. W. & M. 1 
R. Raym. 679.——but otherwiſe in 12 Mod. and Stra. 439. 
the court ſaying it was very unreaſonable, as plaintiff ſuf- 
fered enough by paying coſts in the firſt action, and there- 
fore ought not to be in a worſe condition than before. 

Common Bail ordered, though the defendant was arreſted 
on a note given by him after a former action was ſuperſeded. 
Stra. 1218. 

Common Bail only i in an action of debt, upon a judgment, 
though upwards of 101. if the original cauſe of action was 
under 10 4. 4 Burr. 2117. 

Common Bail only in an action upon a judgment of non- 
ſuit, merely for cat. Buſh v. Bates. Burr. 4. p. 2660. 

In ſlander, Common Bail only, unleſs in flander of title, 
and then left to the diſcretion of the court. Mich. 1654.— 
or unleſs ſpoken of a perſon of quality. 

In treſpaſs, affault, battery, conſpiracy, falſe impriſon- 
ment, Common Bail only, unleſs on motion and order. 


* 1654. 


In 


; : a v | , * = * 
C. B. Ok Common Bail. 


The ſame. 


— 


of Common Fail or Appearance. 


pearance, urging that he had delivered up all his effects, 


and that plaintiff ought to prove his debt, and come in as. a 


creditor. The court held, that though by the ſtatute 7 Geo. 1. 
c. 3t. debts from bankrupts ſecured by promiſſory notes, 
and payable at a future day, may be proved, and dividends re- 
ceived, deducting a rebate of intereſt and diſcount; and by 
17 Geo. 2. c. 32. the obligees in bottomree and reſpondentia 
bonds, and the aſſured in policies are provided for; yet this 
caſe, wherein the cauſe of action did not accrue till after 
the bankruptcy, and where the money was. to become due 
upon a contingency, is not within any of the ſtatutes con- 
cerning bankrupts, and conſequently plaintiff cannot be re- 
lieved under the commiſſion. Defendant muſt be held to bail, 
Barnes 113. vide 2 Stra. 867. 1160. 2 Peer Williams 479. 


The ſame in this court. 


The ſame. 


- 


D 4 . The 


© Ot Common Ball. B. R. 
Of common Bail or Appearance. 


In covenant, Common Bail only; unleſs ruled or ordered, 


or it be for non ayment of money. Mich. 1654. 
In an action on a bail bond, Common bail only. Ai cb. 8. 


Aune. Or recognizance of bail 


Common Bail in actions on penal ſtatutes. Yelv. 5 

So in actions qui tam except on the 11 & 12 5, 4. 
5 offences in exporting wool; but then the cauſe of action 

_ to appear in the writ, | 

n actions againſt heirs, executors, or adminiſtrators, | 
Common Bail only, unleſs in ſpecial caſes, where it appears 
they have waſted the goods, and then they may be held to 
ſpecial bail by order, 1 Lev. 29. Carth. 264. 1 Mod. 16. 
Mich. 15. Car. 2. Reg. 2. but not on a bare ſuggeſtion of. 
a devaſiavit only. 

If a ſecond writ is taken out pending the firſt, Common 
Bail only. Stra. 1209. 

Common Bail only in debt on a judgment, after the 
defendant has been ſuperſeded ; it being the plaintiff's own 
laches not to detain him when he might, Stra. 1039. 

If plaintiff ſues here on a judgment recovered in a foreign 
court abroad, Common Bail only. Stra. 1243. Sed quere, 
if the original cauſe of action was for a debt, if he might not 
hold him to ſpecial bail? 

The defendant gave his note for 361. and was afterwards 
diſcharged on the inſolvent debtors ae; and after that, meet- 
ing the plaintiff, he promiſed to pay the debt at two guineas 
per month, and paid twelve guineas accordingly ; and being 
arreſted for the reſidue, the court diſcharged him on Com- 
mon Bail only, ſaying, it was no new conſideration, but the 
old debt. Stra. 1233. 

So where a bankrupt having obtained certificate, promiſed 
a creditor who had not proved his debt under the commiſ- 
fion, to pay him afterwards, and was arreſted by him ; 1 
court diſcharged him on Common Bail only. 4 Burr. 736 

A. was indebted to B. in 100 J. for which B. arre ed 
him, and an agreement was made, that B. ſhould receive 
A. 's wages, and A. delivered up all his vouchers, and after- 
wards H arreſted him again, but the court diſcharged him 


on Common Bail. 
Of 


c. 3. Ot Common Ball. 47 


Of Common Bail or Appearance. 


red, The . 


. & The ſame. Barnes 107. 


In account Common Bail only, till judgment, quod compute? 
ſecus i in debt on account. 2 Roll. Rep. 5 3. 
Common appearance ordered where defendant had been 


arreſted for money won at play. 2 Wilſ. 67. 


3. The ſame. 

ion The ſame, 

4 | The ſame, 

to | 

6. 

of 

* The ſame : But vide poſt in what caſes a defendant may 

ve be held to bail in a ſecond action prating the firſt, 

8 The ſame. 

The ſame. 

t On a writ of error after judgment by default, Commen 
Bail only. Prac. Reg. 195. But of bail in ercor, ſee poſt, 

, title error, 2 vol. 


U 


t All error in meſne proceſs is a by appearance, be- 
cauſe the only intent of meſue proceſs is to bring the 
deſendant into court, and when he! is come in, that is 


out a the calc, 
2, | Of 


Of Special ail. 
Of the Affidavit to hold to Bail. 


TN all caſes where the plaintiff is authorized and would 
compel the defendant to give Special Bail, and does not 
mean to proceed to outlawry, he makes an athdavit of the 
cauſe of his action, in order that the © ac etiam clauſe 
may be inſerted in his writ, that the ſheriff may arreſt and 
hold the defendant to bail, which is called bail below; and 
by that means alſo he may compel the defendant to put in 
bail to his action, which is called putting in bazl above ; 
or in caſe of his refuſal or neglect ſo to do, the plaintiff may 
proceed againſt the ſheriff, as will be ſhewn hereafter. 

This affidavit, in order to hold to Special Bail, may be 
made before any . of the court, or commiſſioner of ſuch 
court in the country *, or before the officer who iſſues the 
writ, or his deputy ; for which affidavit 15. only is to be paid 
above the ſtamp duties, and then filed with ſuch officer or his 
deputy, For if it is not filed before or at the time of ſuing 
out the writ, the court will diſcharge the party from the 
arreſt on filing common bail only. 2 Will. 225. 

The ſtat. 12 Geo. 1. c. 29. requires the cauſe of action 
to be above 101. to hold to Special Bail; and both the ſta- 
tute and eſtabliſhed rules of the courts require a pf ſtive oy 
«fo be niade of the dept, 


The form of an affidavit to hold to ) bail - 


A. B. of, &c. the plaintiff in this cauſe, maketh 
oath, 'that the defendant C. D. is juſtly and 
truly indebted to this defendant, in the ſum of 
forty pounds for goods fold and delivered, (or what- 
ever the cauſe of action 0. by this 9 


to the ſaid C. D. 


Sworn the x day of =” - 
before, &. | 


* 


1 


Even though ſuch commiſtoner is concerned as attorney for 
the Plaintid. Left. 15 Geo. 2. but 3 In the Cemmen Pleas ſuch aff- 
davits made before commiſſioners cc nceraed as attornies have been 

deemed infuti:cent, 2 Barnes 37. | 
1 An 


1 . — 
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Of Speefal Baſl. 43 
Of the Affidavit to hold to Bail. 
An offdavit was made to hold the defendant to bail. It 


had but one ſlamp, and joined together an action of. debt on 
bond for 8001. and an aſſumpſit for 150. and on objection 


that debt and aſſumpſit could not be joined in the ſame affida- 


vit; and moreover that it was a fraud on the ſtamp duty; 
the court diſcharged the defendant on common bail in, both 
actions, for the impropriety of joining them in the ſame affi- 
davit: But they did not lay much ftreſs upon the objection 
of its being a fraud on the ſtamp duty. Burr. 4. p. 2690. 

Affidavit by a third perſon, that defendant was indebted 
to plaintiff in 5001. as appears by a ſtated account atteſted 
by the conſul at Oporto, objected to as inſufficient; but 
the defect being ſupplied by a ſubſequent affidavit of de- 
fendant's acknowledging the ſtated account, the rule to 
ſhew cauſe why a common appearance, was diſcharged. 
Barnes 100. | TT x | 

An affidavit was made by a merchant in Landon, that the 


 - defendant owed the plaintiff 2701. as appears by an affidavit 


made by the plaintiff in Amflerdam, which the deponent be- 
lieved to be true ; but the court ſaid, that there could be 
common bail only, for the oath abroad could be no ground 
for proceſs here, and then there was nothing but the belief 


of a third perſon, which is not ſufficient. Stra. 1209. 


So an affidavit, that the defendant borrowed of the plain- 
tiff 2000/7. on bottomree, which money is now due and 
owing to this deponent by virtue of the ſaid bond as thereby 
may appear, was held inſufficient, upon an objection made 
that this was no oath of the debt; for ſuppoſe every penny 


was paid, and a ſeparate receipt taken for-it, yet, upon 


the face of the bond, the whole would appear due. Stra. 
1157. = | | 

So an affidavit, that the defendant accepted a foreign bill 
of exchange but had refuſed payment, &c. deemed inſufficient 
to Hold to ſpecial bail; tho? the affidavit was politive that the 


_ defendant had accepted the bill, becauſe it was only ſworn 


that the defendant was indebted as appeared by the faid bill, 

1 IVilſ. 279. | d | 
So an aflidavit by a third perſon, that the defendant was 
indebted to plaintiff in 8co/. as appeared by an account 
ſtated under the defendant's own hand, held inſuffcicnt, as 
the plaintiff might have been paid the debt, and the account 
diſcharged for any thing the deponent knew. 1 Wilſ. 121, 
So an aflidavit made by the plaintiff's book-keeper, that 
the defendant was indebted to the plaintiff in 24c0/. for 
- 5 money 


— 


Ot Special aſl. 
Of the Affidavit to hold to Bail. 


money bad and received by the defendant to the uſe of the 
plaintiff, as the. deponent really believed, held inſi ufficient, 
Stra. 1226. 

Swearing only to belief, tho? with a reference to accounts 
ſent from abroad, where the debt xole, is not ſufficient, 
4 Burr. 65 5. 

But an affidavit that thi nat was indebted to the 
plaintiff in, &c. as he computes it, was thought ſufficient by 
the only two judges in court. 4 Burr, 1032. 

An affidavit was made by the plaintiff on his going be- 
yond ſea, 4 Fuly 1744, that the defendant was indebted to 
him in 277/. for goods fold and delivered ; and on this 

affidavit proceſs was taken out 9 May 1747, and marked for 
bail. But the court ordered common bail only, for tho' he 
owed fo much in 1744, he might not owe it in 1747; and 
the act requires oath of a ſubſiſting debt at the time of ſuing 
out the proceſs, Stra. 1270. 

Plaintiff made affidavit, that defendants reid, baron and 
 feme] or one of them, was indebted for board, &:c. pro- 
vided for the wife ; the defendant huſband moved for a com- 
mon appearance. The court held, that if an infant mar- 
ries a woman of full age, he is liable to pay her debts, but 
thought plaintiff's affidavit not ſufficiently certain, On which 
plaintiff aſcertaining what was due before and what after 
marriage, &c. the ſum for which bail was to be given was 
moderated at a judge's chambers. Barnes 

The plaintiff made oath of his debt before a burgo-maſter 
in Halland, who certified an account to the plaintiff's agent 
here, who made an affidavit that he believed the ſaid oath 
and account current to be true, and thereupon ſued out a 
writ and held the defendant to bail; hut the court diſcharged 
the defendant on common bail. 1 Will 231. 

But where an aſſignee of a bond e that the obligor 
was indebted in gol. for principal and intereſt, as he believed, 
the court held it ſufficient to held to ſpecial bail, Trin. 16 
Geo, 2. Loveland v. Baſſet, | 

An affidavit that the defendant is indebted to plaintiff in 
1034. for gcods which the defendant converted to his own 
uſe, is ſuZcient to hold a cuſtom- houſe err to bail in 
trever, 1 Will. 335. 

If an executor ſwears to the books of the cider; and that 
he believes them to contain a true account, and that the 
debt is ſtil] unpaid, it is ſufficient to held to ſpecial bail, 

But an aficavit by an executriz, that the defendant was 
indebted to her teſtator (ſo much) as _ by the _ 
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Of the Affidavit to Hold to Bail. 


of her teſtator, was held inſu 72 icient, and common bail ordered, 


Stra. 1219. 
An affidavit 000 by an adminiſtrator that the defendant 


is indebted in 40 l. af deponent believes, and as appears by note; 


the judge in the Common Pleas, who had ordered a common 


appearance, was to be reattended. Barnes 70. 


The court held, that to hold to bail in actions on bonds 
to ſave harmleſs, &c. as well as in actions of covenant, the 
plaintiff muſt ſwear poſitively, and certainly how, and for 
how much he is damnified : For the court cannot take it by 
impl: cation. Barnes 109. 

An affidavit that the defendants were indebted jo:ntly, not 
ſufficient to hold them to bail /everally. 2 Barnes 58. 

An affidavit that the defendant was indebted to him in 
ſuch.a ſum, as appears by agreement bearing date ſuch a day, 
held inſufficient, 4 Burr. 1447- 

In cales of bankrup:cy the courts require the affidavit of 
the debt to be as poſitive as in other caſes, unleſs it appears 
that the bankrupt refuſes to make the ſame. 2 Barnes 65. 
2 Barnard K. B. 284. 

If the affidavit by the of/ignees only refers to the baök⸗ 
rupt's books, without adding that they believe the ſame to 
be true, it is not ſufficient to hold to bail, F ludyer aſſignee of 
Jackſon v. Hughes. 27 Geo. 2. 

Or if the affidavit is only that the defendant is indebted 
as appears by the bankrupt's book, not ſufficient. Stra. 1219. 

But if the aſſignees ſwear that the defendant is indebted, 
as appears to the deponents by the laſt examination of the 


| bankrupt, and as the deponents verily believe, and that they 


have not received the debt, or any part of it, and that they 
believe it to be ſtill due, ſuch affidavit is ſufficient for Special 
Bail. 4 Burr. 1992. 


An affidavit made by one convicted of fclony, not ſuf- 


ficient to hold to bail. Barnes 78. 

Affidavit made by a pickpocket returned from tranſporta- 
tion, not ſufficient. Barnes 79. 

But an affidavit made by one convicted of perjury was 
held ſufficient: For tho” plaintiff cannot be a witneſs, yet 
he muſt not be ſtripped of his legal remedy to recover his 
juſt debts. Larnes 116. 

From hence it appears, that affidavits couched in terms of 
reference onl;, have always been held inſufficient, as ſuch 
affidavits are not according to the ſtatute which requires a 
Þ<jitive oath of a ſubſiſting — in order to hold the party 
to Special Bail. 

Of 
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4 è Pt Special Ball: 
Of the 5 upplemental Affidavit to hold to Bail; 


HEN a plaintiff has once ſworn poſitively to his 

debt, in order to hold the defendant to Special Bail, 
the court of King's Bench will never receive any affidavit 
whatever either to explain or contradict the plaintiff's oath ; 
even an affidavit of the plaintiff's confeſſion that the de- 
fendabt owes him nothing will not be received. 1 Wilſ. 335. 

But the practice in the Common Pleas ſomewhat differs 
in this particular from the practice of the court of King's 
Bench, and admits of ſupplemental and even contradictory affi- 
davits ; for they hold, that notwithſtanding the plaintiff 
makes a poſitive afidavit of his debt, yet the matter of bail 
1s examinable by the court. 

The plaintiff made an affidavit of his debt in order to 
hold to bail; but the defendant making an. affidavit that he 
believed the whole debt would appear to be paid, a common appear | 
ance was allowed by the court. Barnes 66, 

An affidavit made by a third perſon, that the defendant 
was indebted as appears by a flated account was held in- 
ſufficient ; but made good by another affidavit, that the de- 
fendant owned the account. 2 Barnes 81. | 

So in caſe of a bond, a ſupplemental affidavit was ad- | 
" mitted, that the money appears to be due, and that the 
. owned the debt a year and am half ago. Barnes 84. 

Affidavit that the defendant was indebted if the ſhip Su/ſzx 
was not «navoigably loſt, prims facie ſufficient ; but affidavits 
read on both ſides controverting the fact. 2 Barnes 58. 


Of Special Ball. 47 
In what caſes required. 


HERE the debt is 101. or above, and affidavit made 
thereof, Special Bail muſt be put in. Stat. 12 Geo. 1. 
In an action by the /oſer againſt the winner at play, tho? 
the action founded on the ſtat. ꝙ Ann. c. 14. becauſe it is a 
remedial law, and at the ſuit of the party erieved ; and 
wherein the. deſendant is a debtor to the plaintiff in ſo much 
had and received to his uſe. Stra. 1079. 
n an action on the 11 C12 JF. 3. for offences in ex- 
porting wool ; but then the cauſe of action muſt appear in - 
the writ. 
In an action on 26 Ges. 2. c. 21. for having unſealed 


- wrought ſilks in his cuſtody ; the 8th ſe. expieſsly requir- 


ing Special Bail. — And if the plaintiff makes affidavit, 
it need not be poſitive in this caſe, as the act does not require 
an affidavit at all, 4 Burr. 1569. 

In debt on a judgment, if the debt or damages without 
coſts originally amounted to above 101. Eafl. 5 Geo. 2. 

In an action for meſne profits after a recovery in eject- 
ment, ſpecial or common bail is in the diſcretion of the court. 
Barnes 85. | 

In trover defendant may be held to, Special Bail. Cro. 
Jac, 667. 6 Mod. 14. 2 Stra. 1192. Ld. Ray. 767. 
1 Will, 23. And it was held that upon a proper affidavit, 
the writ may be marked for bail without order of the court, 
or a judge at chambers, for it is more an action of property 
than a fort. 

In an action for double rent, ſpecial. bail is re by 
4 Geo. —O 

In ſcandalum magnatum, ſpecial bail on motion. Earl ef 
Stamford v. Gordal. T. Raym. 74. 2 Mod. 215. I 
Broawnl. go. 1 Sid. 183. 

See ante, under title common bail or appearance, in what 
caſes a plaintiff may have Special Bail upon motion and order. 

There can be no bail for mere damages without motion or 
order, becauſe mere damages are uncertain, 

Plaintiff 5 teſtator had executed a letter of licence to FR 


dant for five years which were not expired; defendant was ar-. 


reſted and held to bail at plaintiff's ſuit; on which he moved 
to be diſcharged on ente ing a common appearance; but the 
court denied the motion, being of opinion, that entering into 
the queſtion about the letter of licence (which could not 


amount to more than a releaſe) was entering into tac merits. 


of the cauſe, Birch Exer. v. Doug. as. Barnes 63. | 
2 | An. 


8 Of Special Bail. ö 
In what caſes required. 


An affidavit of an aſſault in order to procure a judge's otder 
for holding the defendant to bail. 


A. B. of C. in the county of D. clerk, maketh 
oath, that on the day of 
laſt paſt, he this deponent going to view whe- 
ther the tythe hay on the land of E. F. of C. 

aforeſaid, were ready to be ſet forth, he the 
ſaid E. F. did then in the ſaid field, without any 
reaſonable cauſe, in a violent manner aſſault, 
beat and throw this deponent on the ground, 
this deponent making no oppoſition or reſiſtance 
againſt the ſaid Z. ; but this deponent being 
reſcued by ſome perſons preſent from the ſaid E. 
the ſaid E. did again, as ſoon as he got looſe 
from the perſons who reſcued this deponent, a 
ſecond time aflault, throw down, beat and kick 
this deponent about the head and body ſo that 


the blood guſhed out at this deponent's ears; 


which occaſioned to this deponent the loſs of 
his ſpeech and hearing for ſome time, ſo as to 
render him incapable of performing his duty in 
the aforeſaid pariſh, he_ being miniſter of the 


ſame ; and this deponent further ſaith, that the 


ſaid E. hath often declared, that it was no fin 
for any man to kill or deſtroy this deponent. 


Sworn, Cc. A. B. 


If ſpecial bail is put in where it is not required, it does 
not bind the court from ordering common bail. Stra. 1077. 


In all cauſes of removal from inferiour courts, Special Bail 


is required, Mich, 1654. except the defendant be an heir, 
executor, or adminiſtrator ; or the action be for words or 
ſmall treſpaſſes. Hil. 2. Fac. 2. þ 47 | 
And note, that an heir, executor, or adminiftrator, ſhall 
not put in bail aleve, tho' they have done it in the inferior 
court according to the cuſtom of ſuch inferior court. 
1 Lev. 268. 2 Lev. 204. But of bail upon removal, ſee 
habeas corpus, Vol. 2. Alſo of bail in error, ſee title error, 
= | | 

If two perſons are jointly and ſeverally indebted in a ſum 
above 10/7. tho? under 204, each may be held to hai for the 
whole, — /d quare? for Gould jullice of C. B. before whom 
the affidavit was ſworn, faid, they could only hold one to 1 
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Ok Special Bail. 5 — 


In what caſes required. 
If there were two ſeparate affidavits made, in ſuch caſe it 
ſeems, that each might be held to bail for the whole; but if 


one affidavit, then one only of the defendants can be held 


to bail. c | | 
After a non-pros in the firſt action, the defendant may be 
held to bail in a ſecond action for the ſame cauſe. Stra. 439. 
A plaintiff having miſconceived his action, diſcontinued 
and arreſted defendant again for the ſame caule ; and the 
court refuſed to diſcharge him on common bail, becauſe it 


was a miſtake only, and not done to oppreſs. — The caſe 


was this, the plaintiff had arreſted defendant in an action 
on the caſe, on a ſpecial agreement ſigned and ſealed, but 
not //amped ; and when the cauſe was at iſſue, the plain- 


tiff s attorney found out that he had made a miſtake in de- 


claring in caſe, the writing being made in Ireland where no 
ſtamps are neceſſary ; and that he ought to have declared: 
in covenant, therefore diſcontinued and arreſted the defendant 
again. 2 Wilſ. 381. | | ; 

A defendant might have pleaded bankruptcy in the firſt 


action, but did not, and there was a verdict and judgment 


againſt him; and an action was brought againſt him upon 


the judgment, and then he moved to be diſcharged on cem- 


mon bail ; becauſe the bond, which was the foundation of 
the demand, was before bankruptcy; but the court ſaid, 
we can look no farther back than the judgment, and there- 
fore there muſt be bail. Stra. 477. | 
In an action on a judgment of an inferior court ſpecia 
bail muſt be put in. 2 Barnes 71. | 
A defendant ordered to be held to bail for meſne profits 
after a recovery in ejectment. Prac. Reg. 62. the recogni- 
Zance in ſuch caſe is uſually taken to tu years value, tho” 
that is entirely diſcretionary. | | 
If an action is brought againſt huſband and wife, and the 


wife only be arreſted, ſhe ſhall be diſcharged on a common 


appearance, for otherwiſe the huſband might contrive the 
impriſonment of his wife: But if both are arreſted, ſhe 
ſhall not be diſcharged until bail put in for both, for other- 
wiſe a woman might marry a man in gaol, and defraud her 
creditors. Barnes 59. 2 Barnes 80. 6 Med. 17. 105. 7 
Mad. 10, 63., Lev. 1, 216. 2 Barnes 74. Sid. 295. pl. 2. 
2 Keb. 442. pl. 4. Sed vide 10 Mad. 162. Rep. & Cafe of 
Pract. C. P. 117. | | 

If huſband and wife are arreſted for her debt dum ſola, ſhe 
ſhall be diſcharged, and he lie till he puts in bail for both. 
Stra. 1272. | 
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Where a Defendant may be held to 8 pecial Bail 
in a ſecond Action for the ſame Cauſe pend- 


ing the firſt. 


5 7 | HOUGH it is the rule and praQtice of both courts, 


that a defendant arrefted upon a fecond writ fued out 
pending the firſt, ſhall be diſcharged on common bail; yet 


caſes may arife where the court will not hold ſtrictly to this 


bane: | | 
In debt on bond for gool. defendant put in bail, who 
juſtified and were allowed, — the plaintiff finding they 


were foreſworn, and worth nothing, difcontinued ; but be- 


fore he had done ſo, he arreſted the defendant in a ſecond 


action and held him to bail. — Upon which the defendant 


moved to be diſcharged on Common Bail, according to the 
above general rule, and obtained a rule to ſhew cauſe, — 
But on ſhewing cauſe, a ſcene of villainy appearing to the 
court, they diſcharged the rule, and ſaid, that the plaintiff 
was right in laying hold of him as he did; for had he diſ- 
continued before, the defendant probably would have ab- 
ſconded, and therefore ordered him to be held to Special 
Bail. Olmius v. Delany. Stra. 1216. 

But where bail had juſtified in an action for 2334/7. and 
the plaintiff not liking them, obtained a fide bar rule for 
Jeave to diſcontinue on payment of coſts, not diſcloſing that 
bail had juſtified in the action which he prayed leave to diſ- 
continue; and then brought a new action on the ſame bonds, 
laid the venue in Middleſeæ inftead of Londen, made a freſh 
affdavit of the debt, carried the ſame with the declaration 


to thefclerk of the rules, and inſiſted upon his marking the 


debt ſworn to thereon, in order to charge the defendant in 
cuſtody. of. the marſhal with this new declaration. The 
{cheme being to detain the defendant till next term, as this 
being the laſt day of term, he. would not be able to juſtify 
bail in this new action till next term. On diſcloſing of the 
matter by the clerk of the rules, the court ſent for the 
attorney, whoſe counſel cited the above cafe of Olmius and 
Delany ; and ſaid, that as the bail were inſufficient, this 
Was the likelieſt method of ſecuring the payment of a juſt 
debt: The court at firft heſitated what to do, but held it 
to be a trick and au unwarrantable conduct in the attorney, 
and that it ſhould not have the intended effect, for he ought 
to have aſked leave of the court to charge the defendant in 


cuſtody, diſcloſing the whole of the caſe to them, and at 


fiiit thought of making a rule to ſhew cauſe why the _ 
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Where aDefendant may be held to Special Bail 
in a ſecond Action for the ſame Cauſe pend- 
ing the firſt, . 


tiff ſhould not be at liberty to do ſo. But at length, they 
diſcharged the ſide bar rule which gave the plaintiff leave to 
diſcortinue. So that the bail to the former action (who 
had juſtified) ſtill remained liable to their recognizance. 
Bekhrer v. Ganſell. Burr. 4 pt. 2052. 8 
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Where a Defendant cannot be held to Special 
Bail, the the Debt is 10 J. and upwards, 


Y the 110 12 V. 3. c. q. Sheriffs, &c. are not to take 
Special Bail in Wales, or Counties Palatine, upon a writ 
or proceſs out of any of his Majeſty's courts at Meſimin- 
ſier, unleſs an affidavit be firſt made and filed in court, ſig- 
nifying the cauſe of action, and that the ſame amounts to 
20. or upwards ; and bail is not to be taken for more than 
the ſum expreſſed in ſuch affidavit. £2. 
Special Bail was taken for 121. upon. proceſs into Lan- 
caſbire; and on motion for Common Bail, it was inſiſted, 
that the act 12 Geo. 1. c. 29. about not holding to bail 
under 10. having only an exception of Scotland, was in- 
tended to extend to all other places, and conſequently was a 
virtual repeal of 11 & 12 W. 3. c. 9.— Sed per cur. They 
are not inconſiſtent, for the 12 Geo. 1. does not ſay that 


you ſhall have bail for 104%. but only that you ſhall not have 
bail under 10/, Whereas, in the 11 & 12. . 3. there are 


negative words, and the oath in this caſe being only to 124. 
the plaintiff is not entitled to Special Bail, and the rule for 
common bail muſt be abſolute. Stra. 1102. | 

By the acts 1 Ges. 2. fat. 2. c. 14. J 15. & 16, and 31 
Geo. 2. c. 10. for encouraging ſeamen to enter into his Ma- 
jeſty's ſervice. — No perſon who ſhall liſt himſelf to ſerve 
on board any of his Majeſty's ſhips of war, ſhall be held 
to bail, but on affidavit that the ſum juſtly due amounts to 201. 
A ſeaman who remains in the ſhip's book, though he has 
abſented himſelf, is a ſeaman within the act. Barnes 95. 

Armourers, gunners, &c. being enliſted as common 
ſeamen, are within the acts. Barnes 114. : 

By the mutiny acts, ſoldiers are not liable to be arreſted 
on any proceſs or execution, unleſs the original ſum or cauſe of 


action amounts to 101. over and above all coſts, Affidavit there- 


of to be made before a judge or commiſſioner. 
A gunner in the train of artillery, is-the ſame as a com- 


mon ſoldier, and common bail is ſufficient. Stra. 7. 


So a perſon that is qualifying himſelf as a trooper, learn- 
ing to ride, tho” but juſt enliſted, ſhall be taken to be doing 
his duty and diſcharged on common bail. Stra. 7,—50 
recruits juſt enliſted, 3 | | 

Put an out- penſioner of Chelſea Hoſpital is not conſidered 


as a ſoldier. Barnes 432. Sn 
The original debt was under 10/. plaintiff recovered and 


| brought debt on the judgment and held defendant to bail : 


Whezeupon he moved to be diſcharged on a common ap- 
| ; pearance. 


Cs 


Where a Defendant cannot be held to Special 
Bail tho the Debt is 10 J. and upwards. 


pearance. But the court ſaid the debt which they were to 


conſider was the ſum recovered by the judgment, and that 


the defendant cannot be held to bail. Barnes 432. 5 

By the 29 Gee. 2. c. 4. / 14. an act for the better re- 
cruiting of his Majeſty's army, it is enacted,” that no per- 
ſon enlifted according to it, ſhall be taken out of his Ma- 
jeſty's ſervice by any proceſs, other than for ſome criminal 
matter. But it has been held, that ſuch a perſon may 
be ſurrendered by his bail, in their own diſcharge. 4 
Burr. 339. ; 


And by the 30 Geo. 2. c. 8. Perſons enliſted according 


to that act, and compelled againſt their wills, are 9 | 


from arreſts, except for ſome criminal matter; but a perſon 
voluntarily enliſting himſelf has been held not to be pri- 
vileged. 4 Burr. 466. ö E 
And by the 7 Anne. c. 12. All proceſſes whereby ' the per- 
ſon of any ambaſſador, or other publick miniſter of any fo- 
reign prince or ſtate authorized and received as ſuch, or the 
domeſtick or domeſtick ſervant of any ſuch ambaſſador, or 
other publick miniſter, may be arreſted or impriſoned, or his 
or their goods or chattels may be diſtrained, ſeized, or at- 
tached, ſhall be deemed and adjudged to be utterly null and 
void to all intents, conſtructions and purpoſes whatſoever, 
It has been adjudged, that one claiming protection under 
this act as a domeſtick ſervant to a foreign miniſter, muſt 
really and bona fide be a ſervant of ſuch ambaſſador, and ſerve 
him in that capacity. 3 Wilſ. 33. 

But altho' the clauſe ſays ** dome/iich ſervant”, it has been 


determined, that the privilege does not only extend zo 4 


ſervant living in the houſe, for many houſes are not large 
enough to contain and lodge all the ſervants of ſome ambaſ- 
ſadors; but to a real and actual ſervant of an ambaſſador tho? 
he lodge out of the houſe. | | 


80 ; 


54 Of Special Ball. B. R. 
Before whom to be put in in Town, - 


| Tf the action is by original in this court, the philazer muſt 
; be called upon to attend a judge thereof, with his book, 
and if the bail are ready he will take the recogniZaxce ; but it 
is moſt uſual for the defendant's attorney to make a note for 
his inſtruQions, ſpecifying the county, the plaintiff and de- 
fendant's names, the names and additions of the bail, and 
the ſum ſworn to for putting in bail is paid 16s, 6 d. 


If the defendant was arreſted on a Tſſatum capiat, his 
attorney muſt take particular care, that bail is entered and 
filed with the philazer of that county wherein the ation was 
| firſt laid, or into which a former writ is recited to have 
iſſued, and not with the philazer of that county wherein [the 
defendant was arreſted; for otherwiſe the ba:/-bexd may be 
affigned, and it is not to be preſumed or ſuppoſed that the 
plaintiffs attorney will ſearch with a wrong philazer. 

The ſame in this court |, . Co 
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Before whom to be put in in Tow. 


O in this court the pbilazer or other officer who iſſued out 
the writ, is to attend with the attorney and hail before 


one of the judges thereof, who takes the recognizance, and 


the philazer makes an entry of it in his book, which entry 
he will afterwards draw up in a proper form, if there ſhould 
be occaſion to ſue the bail upon their recognizance, The 
expence is ſomewhat more here. 


The defendant's attorney muſt take care that he goes to the | 
proper philazer or officer, in whoſe office the bail ought to 


be entered ; for ſhould bail be entered in a wrong office, by 
rule of court made in Trin. 1. V. & H. the plaigtiff may 
pony on the bail-bond, and the defendant, before he ſhall 
e admitted to plead, muſt pay full coſts to the plaintiff, 
The ſame caution muſt be obſerved in this court. 
| In caſe the proper philazer or officer cannot attend, the 
recognizance may be taken without him on a piece of parch- 
ment in the following form, ſtampt with a double twelve- 


penny lamp, 7 | „„ 


— — — _— 


| London, Capias againſt C. D. late of London, 
Carpenter, at the fuit of A. B. for 1001. 
upon promiſes, returnable on the mor- 
Tow of the Holy Trinity. 
Affidavit for 50 1. 

Bail E. F. of Charing-Croſs in the Pariſh of 
St. Martin's in the Fields, in the liberty of 
Weſtminſter, in the county of Middleſex, 
Hatter. | ; 
G. H. of the ſame place, cilman. 


The defendant bound in 100 l. 
Each of the bail in 501, 
Taken and acknowledged, : 
the day of 
&c. before 


Z. M. atty. for oefendant. 


of Shecll n 5 


2 >» „ — - — — — 2 
— ] —— 2 — »; = axe 6; by 
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Before whom to be put in in Town. 
If the faiſe is by bill in this court, the bail- piece is en- 


groſſed on a double fhilling ſtamped piece of parchment in 
this ſhape. 9 5 | 


_ 


Michaelmas term in the 19th year of King 
George the third. | 


London, (to wit) C. D. is delivered to 
Bail upon a Cepi corpus. ; ——_ 
To E. F. of Cheapſide, London, mercer. ; 


and | 
E. H. of Cateaton Street, London, 
grocer. 
attorney. | 1 
At the ſuit of A. B. J, 


The bail-piece muſt be taken to a judge's chambers with 
the bail, upon which the clerk takes the acknowledgment, 
which is expreſſed to the bail as follows: 


YOU do jointly and ſeverally undertake, that 
if the defendant C. D. ſhall be condemned in 
this action at the ſuit of the plaintiff A. B. he 
ſhall ſatisfy the coſts and condemnation, or 
render himſelf into the cuſtody of the Marſhall of 
' the Marfhal-Jea of the court, or you will pay 
the coſts and condemnation for him. 
Tf the bail is put in, in term time, 4s. is paid— 28. 6d, 
to the maſter of the office 1 s. to the judge's clerk, and 
6d, to the Porter, —If in vacation, the judge's clerk takes 


LY 
When 
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R. * | 
Before whom to be put in in Town. | 
n= If the defendant is not preſent, and does not enter into | : 
in the recognixance, then the bail are bound in double the ſum 11.88 
| the cauſe of action is ſworn to amount to. 1 
The conditiom of the recognizance. Fo 
Y OU (naming the defendant if preſent) do ac- 
knowledge to owe unto the plaintiff 1007. you 
(naming the -bail) do ſeverally acknowledge to 
owe unto the plaintiff the ſum of 504. apiece, 
to be levied upon your ſeveral goods and chat- 
tels, lands and tenements, upon condition; 
that if the defendant be condemned in the faid 
: action, he ſhall pay the condemnation money; 
or render himſelf a priſoner to the Fleet for the 
_ ſame; and if he fail ſo to do, you (naming the 
bail) do undertake to do it for him, 8 
h In this Court the bail are bound in a ſum certain but in 
t, the King s Bench, when the proceedings are by bill, the bail are 
not bound in a certain ſum to the plaintiff, but only under- 
at take that the defendant ſhall pay the condemnation money, 
n or render his body to priſon, and the recognizance being 
e general muſt be reduced by the judgment to à certainty; but 
'r they are not liable to a larger amount than is ſworn to, and 
f indorſed on the writ, Vide Salk, 402. 
* 
8 
d 
'S 


i . 


Before whom to be put in in Town, | 
When bail is put in, notice muſt be given thereof in 


— 


writing to the plaintiff's attorney in this manner: 


In the King's Bench, 


- C * 
; 4 by 
' g 2 : 
* ; \ 
* 4 R 5 * 
. 2 | 2 6 2 ; . 5 „ 
* : K 


and 


C: D. defendant. 


Take notice, that bail was this day put in for the above. 
named defendant, before the Hogourable Mr. Juſtice Buller, 
at his chambers in Serjeant's Inn, Chancery Lane, London; 
and the names of the bail are E. F. of Cheapſide, mercer; 
and G. H. of Cateaton Street, London, grocer, Dated, &c, 


Yours, &c. | 
| E. A. Defendant's attorney. 
To Mr. O. P. plaintiff”s . 
attorney. | , | 
If the ſuit is by original, ſay, ** That bail, above was 


this day put in for the aboye-named defendant, with the phi» 
foxer, fore, &c, h 


- F goeie births 


Upon putting in bail here alſo, notice thereof muſt be 
given in writing to the * attorney as follows ; ; 


A. B. Plaintiff 
„ 
C. . D 


81 R, 

Take notice that E. F. of Charing Croſs in the . of 
St: Martin's in the Fields, in the liberty of Weſtminſter in 
the county of Middleſex, hatter, and C. H. of the ſame 
place, oilman, were this day put in as bail for the defendant 
in this cauſe. 

Tour humble ſeryant, 


Ti. M. atty. for the defendant, 
TeMr, 0. P. utty far the plaintiff, | 
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Before · whom to be put in, in the n in 
what manner, and when to be tranſmitted. 


BY the ſtatute 4 & 5 V. & M. c. 4. The judges of de 
ſuperior courts at HVſiminſter are impowered to appoint 
commiſſioners in any of the counties of England, to take re- 
cognizances of bail in cauſes commenced in the ſuperior 
courts. 

The method of putting in bail to a ſuit commenced by 
bill in the King's Bench, before a commiſſioner in the country, 
is exactly the ſame as when a ſuit'is commenced by original ò, 
and the like method 1 is obſerved upon e from both the 
courts. | 
The attorney hes the bazl-prece properly engrofled 'to the 

commiſſioner who takes the recognizance; of which caption, 
the following affidavit muſt be made: 


| A. B. plaintiff, and 
In the King's Bench. Between C. D. defendant. | 


R. S. of, &c. gent. maketh oath that the recognizagce 
of bail hereunto annexed was duly acknowledged by E. E. 
and G. H. the bail therein named, in this deponent's pre- 
ſence before eſq. the commiſſioner who took the 
| ſame. ; . 

Sworn, Oc. „ R. 8. 

Bail taken before a commiſſioner in the country upon pro- 
ceſs from B. R. is to be put in within 6 days. 

On proceſs from C. B. it muſt be ſo taken that it may be 
allowed by a judge conditionally, and filed with the Filazer 
within eight days after the Quarto die poſt of the return of 


the writ. 
The recognizance of the bail ſo taken before the commiſ- 


fioner with affidavit of the caption thereof, muſt be tranſ- 
mitted to the Lord Chief Juſtice, or one of the judges 
of the court, and within the following times, in the re- 
ſpective courts, p 


In the King's Bench. In the Common Pleas. 


If taken within 40 miles If taken within 40 miles of 


of Londen or Meſiminſter, to London or Meſiminſter, to be 
be tranſmitted within,8 days tranſmitted within 10 days. 


after the taking thereof, 


— 


* Except as to the condition of the recognizance when the ſame 
diſtinction is mentioned in preceding page, is kept Letten a ſu.t 
by vill and ee in that particular. 
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Before whom to be put in, in the County in 
what manner, and when to be tranſmitted. 


e If above 40 mils within If above 40 miler within 


t 5 days, unleſs all the judges 20 days, &c. Paſ. 5 M. & M. 
- be on the circuits, and then F we e 

r as ſoon as any one is return- | | 
ccd to his chambers. Mich. 

y 8 N. 3. | 

5 4 
J ' Notice of putting in bail before a commiſſioner muſt be 
: given in four days after the caption, exclu/ive in B. R. of the 

| return day; and if laſt day be Sunday, then the whole 
4 Manday, Loft 190.'—— In C. B. the fame. Mich. 13 


Geo. „ Go 
When the bail is tranſmitted to the judge, notice thereof 

muſt be given to the plaintiff's attorney in the following 

manner: ere | | . 

To | A. B. plaintiff, and 

iq. the * . **. Between J C. H. defendant. 

Take notice, that the recognizance of bail, acknowledged 

and tranſmitted in this cauſe, was this day /eft with Mr. 
Juſtice at his chambers in Serjeant's Inn, Chan- 
cery Lane, London, for his allowance; and the names of 
the bail, Cc. as before, If the ſuit is by 
original in B. R. ſay, ** was this day filed with the filazer; 
and the names of the bail are, &c.“ 8 


wr 


4 


By rules in both courts, every commiſfioner is to have a 
book kept purpoſely for entering the names of the defendant 
and his bail, and of the plaintiff, as in the bail-piece, and 

the time of taking thereof; and the name of him by whom 
fuch bail ſhall be tranſmitted, and alſo the name of the 

attorney for the defendant ; that the plaintiff's attorney may 
reſort thereto for information, | 

By the ſame ſtat. of King William, judges of aſſize in 
their circuits are empowered to take recognizances of bail, 
which ſhall be tranſmitted and received as aforeſaid, with- 
out oath, 9 | DE 

Bails taken before commiſſioners, and tranſmitted to and 
allowed by a judge, ſhall be delivered to the clerł of the 
judge, who ſhall allow the ſaid bail; which clerk hall take 
the fees due to the proper officer for the duty thereof, and 


forthwith deliver the ſame to be filed, 
| Z 4. W hen 
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When to be put in, and if taken, when filed, 


IN Londen and Middleſex, Special bail is to be put in, in 
4 days, excluſive of the day of the return aftet the re- 
turn of the writ. 5 . , 
In any other county within 6 days, excluſive. 
And if the laſt of the 4 or 6 days be Sunday, then on 
the next day. Mich. 8 Aus. Pratt. Reg. B. R. 89. 
Stra. 782. 914. = RO Ro lm. 


Tf bail are accepted they ought to be filed within 20 days. 
Trin. 13 Car. 2. But plaintiff's attorney for expedition 
may file it ſooner. After 23 days it becomes abſolute, and 
the defendant's attorney takes it away and files it. Comb, 


263. | 5 | 

Bail taken before the continuance day is to be filed of the 
preceding term. if after, of the ſubſequent term. EA.. 
5 Geo. 2. Reg. 1. | . : 

Special bail put in after an arreſt, and before the return 
of the writ, is well. Tinaley and another v. Cunningham, 
Eaſt. 8 Geo,-3. | | = 
| Every bail put in before a judge of the court, which is 
- accepted by the plaintiff, ought to be filed within 20- days 


after it is ſo accepted, by the attorney.who put it in. Trin. 


13 Car. 2. | 
Every bail taken before or upon the continuance day, is 
a bail, and to be filed of the preceding term ; and every 
bail taken after the continuance day, is a bail, and to be 
filed of the ſubſequent term, and not otherwiſe : But where 
new bail is added to other bail, taken on or before the con- 
tinuance day ; in ſuch caſe the new bail ſhall be taken and 
filed as of that term in which the bail was firſt.put in. 
When bail is accepted, the bail-piece muſt be filed with 
the figner of the writs, in B. R. when it is not by ori- 
_ gina], for which is paid 4d. In C. B. with the Philaxer. 


ET 7) 
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When to be put in, and if taken, when filed. 


N London and Middleſex, Special bail is to be put in in 4 
1 days of the appearance day of the return of the writ. 


In any other county within 8 days; it is the practice in 

almoſt all caſes to reckon the days incluſiue, whereas in the 

King's Bench they are uſually reckoned exc/a/fve. So that it 

happens from the difference of reckoning, that in ſhort 

terms, it may be a means of gaining a term, and thereby a 

| ſuitor in this court, in ſome inſtances, may find an ad- 
vantage which in the other he cannot, | 
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The ſame in this court; but if put in before the arreſt, 
it is not regular without conſent, Pract. Reg. 31. Barnes 83. 


. 


After the tranſmiffion of the bail-piece, it ſhall be forth- 
with filed by the proper officer to be entered upon record, 
otherwiſe it ſhall be as no bail, and the plaintiff to. be at 
liberty to proceed on the bail- bond as if no ſuch bail had 
been put in; and the defendant, in cafe he be admiſſible to 
plead to the original action, ſhall not be admitted ſo to de, 
unleſs he firſt pay the full coſts to the plaintiff for the pro- 
ſecution on the bail-bond, and plead as of the time when 
the bail ſhould have been duly entred. Hil. 6 Geo. 1. 

And no ſuch bail ſhall be received or filed, unleſs tranſ- 
mitted within the reſpective times appointed by the ſaid 
rule without leave of the court. Mich. 6 Geo. 2. | 

If the bail be not filed within the times above directed, 
application muſt be made to the court; the judges in the 
treaſury will not give leave to file it, the rule ſaying it ſhall 
not be filed without leave of the court, | 
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Of excepting 1 to bail, and who cannot become 
Bail. 5 


F the plaintiff thinks the bail tan. Ka. way except 
to them, and thereby oblige them to appear and juſtify 
in court ; by ſwearing themſelves houſe-keepers, and worth 
double the ſum for which the defendant is arreſted, after all 
their own debts are diſcharged, 
If bail is put in before a judge, exception muſt be in 
20 days * notice given of putting in bail. * OG 16 
Gar. 2. | 


If bail is put in before a commiſſioner in the country, ex- 
ception muſt be within 20 days after tranſmiſſion and notice 
taken thereof. Tri. 4 V. & M. 

When the ſuit is by original in this court, the exception 
to bail muſt be entered in the philazer's book; but when it is 
by bill, in the Judge's book, 

Notice of —_——_ muſt be given in writing to the de- 
fendant's attorney. Zaft. 5 Geo. 2. in the book thus: 


1 * to this bail. 
T. M. Plaintiff's attorney. 
1 Decem. 1 


The notice is in the following manner! 


King's Bench. A. B. againſt C. D. 
J have excepted to the bail put in for the above named 
defendant, 8 Yours, c. 
Te Mr. S. F. | . A. Plaintiff's attorney. 
Defendant's attorney. | 1 Decem. 1776. 


After an aſſignment of a bail-bond, if the bail below offer 
to become bail above, you cannot except to. them. Hte v. 
Puidlebury. Mich. 1742. 1 Will. 223. 

Bail below, may become bail above without the defend- 
ant's conſent. Stra. 876. 

Bail cannot be excepted to after b NO un- 
leſs it be delivered De bene efje. Attor. Pract, B. R. 93. 
for by declaring you admit the bail to be ſufficient. | 

If no exception be taken to bail, and entered in the 
judge's. book within the 20 days after the notice, then upon 
oath thereof (for which no fee is to be taken) ; ſuch bail 
ſhall within 4 days next after be filed by the attorney for the 
defendant. Mich. 16 Car. 2, Mich. 8 Anne. | 4 

| | An 


1 Ok Spetla Ball. 


of excepting to Bail, and who cannot become 
. Bail. Np 


| FRE ſame in this court. 


The ſame; and the exception muſt be marked on the 
bail piece, or in the philazer's book, or they will become 
abſolute in 20 days, notwithſtanding the plaintiff has given 
notice of exception within 20 days. 


The ſame in this court. EAI. 5 W. 6 M. 


In London and A dll r, exception is made in the phi- 
lazer's, book in other counties under the bail- piece filed at 


the philazer's of the county. 
The like notice muſt be given here, a muſt be entered 


in the Philaxer's book or bail-pisce. 2 Barnes 61. 83. Pract, 


Reg. 77. 


The ſame. 


Io this court, you may except to them. Mich. 6 Gee, 2. 


2 Barnes 6 3. 


The ſame in this court. 2 Barnes 66. 


— 


If ſpecial bail be excepted to, the defendant ſhall perfect 


his bail within 4 days after exception taken; and in de- 
fault thereof the plaintiff ay proceed on the bail-bond. 
Trin. 3 & 4 Geo. 2. | 
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of excepting to Bail, and who'catitiot become 
| Bail. 


An exception entered after the expiration of the faid 20 
days, ſhall be of no validity. Mich. 8 Anne. 

lf the ſame perſons that are bail to the ſheriff become 
bail above, and plaintiff thinks them inſufficient, and would 
have them juſtify ; he muſt enter his exception, and give 
notice thereof, that the defendant may juſtify if he thinks 
fit ; but if he neglects ſo to do, the plaintiff cannot take an 
aſſignment of the bail-bond, having the bail therein as 
ſureties alſo on the bail- piece, but muſt proceed by ruling 
the ſheriff, who is anſwerable for taking inſufficient bail. 
Tf one perſon be excepted to as bail and another be 
added, the name of the former may, with leave of the 
court, be ſtruck out of the bail-piece at any time before 
ci. fa. Say. Rep. 58. And eee him may be 

Rayed after ci. fa. brought. ibid. 309. | 

No attorney of this or any other court ſhall be bail in 
any action or ſuit depending in this court. Mich. 1654. 
Mich. 14 Geo. 2. N 
N 0d bailiff, ſheriff's officer, or other perſon concerned in 
the execution of proceſs, ſhall be permitted to be bail in 
any action or ſuit depending in this court. Mich. hn 2. 
Stra. 890. Barnerd X. 8. %. | | 


Perſons outlawed after judgment cannot be bail. 


Of 


Ot 
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Of excepting to Bail, and who cannot became 
| Bail. 


For plaintiff is not bound to except to additional bail; 
but defgndant muſt compleat, his bail without it. Prat, 
Ry. 81. | 


* 


No attorney of this or any other court, or any perſon 
practiſing as ſuch, ſhall be bail in any ſuit or action de- 
pending in this court. Mich. 6 Geo. 2. 

No ſheriff's officer, bailiff, or other perſon condarined 4 in 


the execution of proceſs, ſhall be permitted or ſuffered to | 


become bail in any action or ſuit depending in this court. 
Mich. 6 Geo. 2. And this rule has been held to extend to 
marſhal court officers, and all officers, executing the pro- 
cels of this or other courts, 


6 Pt Speclal Ball, . R. 
Of juſtifying, adding, and perfecting Bail. 


F notice of exception is given in term, bail muſt juſtify 
in 4 days after ſuch notice, or defendant muſt add other 
bail who muſt juſtify within the ſaid 4 days 
But if exception and notice thereof be in vacation, the 
bail put in, or additional bail muſt Juſtify on the firſt day of 
next term. Eat. 5 Geo. 2. 

Iwo days notice of juſtification muſt be given excluſive 
of the day it is given; and if Sunday intervenes 3 days no- 
tice ; — but now, it is ſaid that if one day intervenes be. 
tween the day of giving notice and the day of juſtifying, it 
is ſufficient, | 

If the ſame bail juſtify who were before put in and ex- 
cepted to, notice the night before their Juſtification i is ſuf- 
ficient. Hil. 15 Geo. 3. Wright v. Ley. | 

Bail cannot be juſtified before a judge at his chambers, 
except by conſent ; but muſt be juſtified in court upon 
notice given thereof, and affidavit made of ſuch notice. 

Tf notice of exception be given in the vacation, or ſo late 
in term that the defendant has not four days for ſuch juſtih- 
cation, he muſt Jonny on the firſt day of next term, 


In a country EY it is often impoſſible to juſtify, &c, 
within the four days, therefore it is uſual to ſend up an affi- 
davit of juſtification along with the bail- piece; but if that 
5 not done, application muſt be made for time to juſtify, 

A 

Bail not preſent at the ſitting of the court, muſt wait till 
the riſing. 18 88. ö 


The ſame in this court. 
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Of juſtifying, adding, and perfectin g Bail. 
TP HE fame. Tr. 3& 4 Geo. 2. | 


fy 
er bh 
. The ſame. Tr. 8 Geo. 3. 
5 | | 
of | 1 1 
The ſame. Barnes 82. and the court will not indulge 
ve the defendant with any farther time, it being an artifice to 
ol defeat the rule for obliging defendant to perfect bail in four 
1 days after exception taken, and is plainly getting two days. 
1 4 | = 7 
> The ſame. 
* : 
bo 
| Tf the plaintiff except to bail in the vacation, and will 
85 not be ſatisfied with juſtification before a judge, the bail 
N muſt juſtify within the firſt four days of the next term at 
leaſt.— It has been held, that a juſtification before a judge 
te was no juſtification, but by the plaintiff's confent ; but if 
1 plaintiff conſents, a juſtification by affidavit is ſufficient be- 
fore a judge. Barnes 102. | ; . | 
The ſame. Whereas bail put in before a judge cannot 
2 juſtify by affidavit. Pract. Reg. 81. Barnes 62. : 
i- | | | 
at | 
£ | q 
As you may now in this court (by rule Mich. Geo. 2.) in 
I all caſes wherein bail-bonds ſhall be taken, and the ſame 


bail ſhall be put in above, except againſt ſuch bail SO un- 
leſs bail ſo excepted againſt ſhall juſtify themſelves, or 
other bail be added, who ſhall juſtify themſelves within the 
time limited by the rules of the court, the plaintiff may 
take an aſſignment of the bail-bond, and proceed thereon, 
notwithſtanding he excepted to the ſame perſons when put 
in as bail above. Rich, Att. Pra. C. B. 1 vol. 104. 

If the plaintiff deliver a declaration after the time for put- 
ing in bail is expired, as a declaration de bene eſſe, it is no 
waiver of the exception to bail ; but demanding a plea there- 
on is a waiver of the exception, for it is admitting the de- 
ſendant to be in court, and in a condition to plead, 


2 Ba nes 66. 
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7⁰ Ot Special Ball. 
Of juſtifying, adding, and perfecting Bail, 
A notice of juſtifying, 


and 


G:D. 43 


Common Pleas as 
the caſe is 


In the King's Bench or | A. B. plaintiff, 
| | between 


TAKE notice that E. F. and G. H. the bail put in 
above for the defendant in this cauſe, and of 
whom you have already had notice, will, on 
Wedneſday next, or as ſoon after as council can 

be heard, juſtify themſelves in open court, as 
good and ſufficient bail for the aboye names de- 
fendant. Dated, & c. | 


Yours, < 7 
L. A. nen s atty. 
To Mr. O. P. olaintif®'s atty. 


The notice of juſtifying ſhould particularly. — the 


names of the bail —and it has been held that a notice that 


A. B. or two of them, will juſtify, is bad. Left. 26. 
Alſo, that the pariſh of their ee is too wide a de- 
ſignation. Loft. 72. 194. 

And a notice given in the name of one of the olaintiff's 's 
only, where there are joint plaintiffs, has been held bad, 
Loft. 237. 

Notice of three (generally) to juſtify i is good. Loft 252. 

When bail are to juſtify in court, get the clerk of the 
judge before whom bail was taken to bring the bail-piece 


into court, pay him 2s. 6d. If by original, get the phi- 
Jazer to attend with his book, give the bail-piece to the 
maſter ; and having an affidavit of the ſervice of the above 


notice, and the bail ready, move, by counſel, to juſtify by 
oath in court. 

In the Common Pleas, get the philazer or his deputy to 
attend with the bail- book or bail- piece, and pay him 3s, 4d, 
and then move to juſtify, c. 

If bail juſtify at a judge's chambers in B. R. you pay in 
term 1 8. in vacation 2 8. each perſon. 

If bail juſtify at a judge's chambers in C. B. you get 


the philazer to attend there, and Pay _ 35. 4d. and at 


the judge's 25, 


The 


ot Shen Ball. == ab 
of juſtifying, adding, and perfecting Bail. 
The affidavit. of the ſervice of notice of juſtifying is as 


follows : - | 
| | 4. B. plaintiff, 
— — Between f and 
ny = | C. D. Sl 


3 8. clerk to L. A. of, Cc. gent. attorney for 
the above named defendant, maketh oath, that 
he this deponent did, on the day. of Nov. 
inftant, ſerve a notice upon Mr. O. P. who acts 
as attorney for the above named plaintiff in 
this cauſe, as this deponent believes, purport- 

ing, that E. F. and G. H. the bail put in above 

for the ſaid defendant, and of whom the ſaid 
Mr. P. had already had notice, would on Men- 
day then next juſtify themſelves in open court 
as good and ſufficient bail for the above named 
defendant, by delivering ſuch notice to a clerk 
of the ſaid Mr. O. P. at London. 


„„ IJ; Be 


— 2 


Iz, 


But if bail is taken before a commiſſioner, and affidavit 
made before a judge or commiſſioner, the ſame may be read 
in court for juſtification, Trin. 4 W. & MH. But in that 

_ caſe, notice muſt be given that ſuch affidavit will be pro- 
| duced and read in open court as and for a ſufficient juſtifi- 
cation of bail for the defendant ; and having an affidavit of 
the ſervice of that notice, move by counſel as before. So it 
is in the Common Pleas by rule. Eaft. 5 W. & M. 
An affidavit of juſtification of bail, is in the following 


| form : 
| A. B. olaind 
— | bees and 
| C. D. defendant. 


\ 


E. F. of, &c. and G. H. of, &c. the bail put in 
for the above named defendant, ſeverally make 
oath and ſay; and firſt, this deponent E. F. 
for himſelf ſaith, that he is a houſe-keeper at 
Taunton aforeſaid, and is worth the ſum of 
ſixty pounds over and above what will pay and 
ſatisfy all debts and demands due from him to 


any perſon or perſons whatſoever : And this 
4 de ponent 
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Of juſtifying, adding, and perfecting Bail. 


deponent G. H. for himſelf faith, that he is a 
houſe-keeper at Taunton aforeſaid, and is worth 
the ſum of ſixty pounds, over and above what 
will pay and fatisfy all debts and demands due 

from him to any perſon or perſons whatſoever, 


Sworn, &c, | „ 
ö | G. H. ; 


If bail cannot or will not juſtify, others muſt be pro- 
cured for that purpoſe in their ſtead, and then the notice 
muſt be, That I K. of, Cc. will be added to the bail 


already put in for the above named defendant, and that the 


ſaid J. K. and E. F. of whom you have already had notice, 
will on Vedneſday next, or as ſoon after as counſel can be 
heard, juſtify themſelves in court, as good and ſufficient 
bail for the defendant, &c. And then application muſt be 
made to the mafler or philazer to take the acknowledgement 
of the freſh bail, and then proceed as before. 

Upon adding freſh bail, the'former are not diſcharged of 
their recognizance, but they all continue ſureties for the de- 
fendant, unleſs they moye to be exonerated ; whereupon 


a rule is made, to ſtrike their names out of the bail- piece. 


After juſtification of bail, you draw up the following 
rule of the allowance of ſuch bail; with a copy of which 
the plaintiff's atcorney muſt be ſerved, and the rule itſelf as 
in all caſes at the ſame time ſhewn to him, 


Wedneſday next after days of in the 
19th year of king George the third. 


that the bail put in for the defendant, who have 
this day juſtified themſelves in court, be al- 
lowed, and the bail-piece filed upon the motion 


= 2 0 Upon reading the affidavit of J. S. it is ordered, 
3 


By the court. 


If no exception to bail is made within a proper time, the 


deſendant's attorney may make affidavit of the ſervice of 
notice, that ſuch bail was put in upon the back of the bail- 
piece, [for which oath no fee is to be taken, ] and file the 
ſame wien the ma/ter or philazer, 


One 


Of juſtifying, adding, and perfecting Bail. 


One who is bail cannot be a witneſs in the cauſe for his 
principal; therefore, if the defendant ſhould have occaſion 
to examine one of his bail as a witneſs at the trial, he 
muſt make an affidavit that ſuch bail is a material witneſs for 
him in the cauſe, and thereupon move the court that ſuch 
bail may be ſtruck out of _n bail-piece on adding and juſtis 
fying another in his ſtead; 

If time for excepting cated bail is out, and they have 
not juſtified, they cannot afterwards; but may prevent an 
attachment againſt the ſheriff. Loft. 224. 1 

Mr. John Calendar, a merchant, came to juſtify bail; the 
ſum required was 9000 l. and he regularly juſtified in that 
ſum, incluſive of hrs landed property in Jamaica; and this was 
objected to, Et per cur. His landed property in Jamaica is 
not liable to the proceſs of this court, and therefore he muſt 
be rejected. Boddy v. Leland. 4 Burr. 2526. 

If bail do not juſtify on the day given, and no further day 
is on they are out of court. 


Of 
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+ Ot Special Bail. 


Of ſurrendering in diſcharge of Bail. 


| WO perſons at leaſt muſt become bail for the defen- 
dant, for the putting in one bail is as no bail, not 


even ſufficient to ground a ſurrender upon, tho” it be done 


immediately; and the plaintiff in ſuch caſe may proceed on 

the bai/-bond notwithſtanding the ſurrender, for the defen- 

dant cannot be ſurrendered *till bail is compleated. Barnes 

46, 172. Pract. Reg. C. P. 84. Plow. 69. Cre. Eli. 672. 
31 


But where a defendant, after having obtained a judge's 
order for time to put in and perfect bail, put in bail and ſur- 


rendered himſelf to the Fleet, in diſcharge of his bail, with- 
out previouſly perfecting his bail by a. juſtification, the 
court held it to be regular: For before ſurrender, the de- 
fendant is delivered to. his bail, and ſuppoſed: to be in their 
cuſtody. But by the ſurrender the cuſtody. is altered and. 
the defendant is in priſon; the worth and ſubſtance of the 
bait who by the ſurrender are diſcharged, is totally imma- 
terial. Barnes 58. 2 Barnes o. 7 | 
The defendant may ſurrender himſelf, or be ſurrendered 
by his bail at any ſtage of the cauſe ; and when he ſurren- 
ders or is ſurrendered to the cuſtody of the marſhal of the 


King's Bench, or warden of the Fleet, in diſcharge of his 


bail; under the commitment it ought to be added in what 
ſtate the cauſe or cauſes ſtand at the time of ſuch ſurrender; 
if before declaration, the ſum ſworn to on the arreſt; if a 
declaration hath been filed or delivered, to the ſum ſworn 
ſhall be alſo added, declaration filed ?* or ©* delivered, 
<< iſſue joined”? or interlocutory judgment ſigned ?*, as the 
caſe is. If after final judgment in debt, ** the debt and 
damages; in other caſes the quantum of the damages, 
Eaſt. 8 Geo. 3. B. R. | i 

If the defendant ſurrenders in diſcharge of his bail, the 
bail-piece ſhall be marked and diſcharged, otherwiſe the 
plaintiff may proceed againſt the bail, Comb. 263. | 

But it ſeems now, that a bail excepted ts, who does not 
juſtify, may at any time move to have his name ftruck out 
of the bail-piece, For, as he was excepted againſt, he 
might reaſonably conclude that he was no longer to be con- 
ſidered as bail. 1 Wilſ. 337. 

If a bankrupt obtains his certificate pending the action, or 
before his bail are fixed, they ſhall be diſcharged : But if they 
are fixed before his certificate is obtained, they remain li- 


able. Burr. 4 pt. 244. | 5 : 
n 
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Of ſurrendering in diſcharge of Bail. 


| An impreſſed man in cuſtody of the Savoy, was brought 


up by his bail, in order to be ſurrendered by them in their 
diſcharge, and was firſt committed to the marſbal, with 
orders to deliver him in/tanter to the keeper of the Savoy, 
and an exontretur was entred. Burr. 4 pt. 339. 

Bail may ſeize a bankrupt while under examination, or 

ing to a court of juſtice. | | 

hen bail above are excepted againſt and cannot juſtify 

themſelves, they are conſidered as no bail, and therefore 
cannot render the defendant to priſon ; but other freſh bail 
may be put in, and before any exception taken they may 
render him to'priſon in diſcharge of themſelves. Reg. Eg. 
x0 Glo. 3. C. B. | | | 


Bail cannot ſurrender their principal before the return of 


the writ. : | | 
Bail (urrendered the principal before a judge, and reddidit 
was entred in his book; but no notice was given to the 


plaintiff's attorney to diſcharge the bail-prece, and it was held 


ood, | 
J A. ſued B. in three actions, and he put in three bails; 
plaintiff recovered in all, defendant rendered himſelf, and 
one of the bails entered an exoneretur on the bail- piece, the 
Teſt did not. Et per cur. The rendering is a diſcharge in poſſe 
to all, but not complete and actual as to all, till exon? entered 
on all. Williams v. Williams. Salk. 98. 

Bail may ſurrender their principal in diſcharge of them- 
felves without perfecting at any time before the ſheriff is 
ruled, but not after if they have been excepted to: But if 
they have been excepted to then they muſt juſtify,. and the 
bail muſt be perfected before ſurrender. ES: 

Bail was put in and an exception taken thereto, Defendant 
within the time for perfecting bail gave notice to add and 
Juſtify in court, but inſtead thereof did fo at a judge's 


chamber, and was ſurrendered to the Fleet; which was held 


inſufficient, the bail not being perfected, and the rule to 


ſhew cauſe why proceedings on the bail-bond ſhould not be 


m_ was diſcharged upon hearing counſel. Barnes 67, 

ail ſued in debt on a recognizance in B. R. has 8 days 

after the return of proceſs to ſurrender defendant. Tr.1 Anne. 
In C. B. on or before the. return of the proceſs, 

Mich. 1654. | 


And being ſued by ſci. fa. he may be ſurrendered at any 


time before the return of the ſcire facias, if returned ſcire 
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Of ſurrendering in diſcharge of Bail. 5 


feci, or of the alias ſeire facies if the firſt be returned nibil. 
But ſee title Scire facias againſt bail in Vol. 2. 

A. has a judgment obtained againſt him, and he renders 
bimſelf before the return of the capias, but never gives the 
plaintiff notice of his ſurrender, nor gets the bail- piece diſ- 
charged; the plaintiff proceeds to judgment againſt the 
bail upon a ſcire facias; and the court would not relieve 
them upon motion, becauſe no exoneretur was entered, and 
a ſcire facias returned; but put them to their audita guerela. 
Lyell v. Manucapt. Gallelly. Salk. 1oblĩIlI0. 
Defendant ſurrendered in diſcharge of his bail, the laſt 
day of laſt term (being the guarto die puft of the return of 
the action of debt upon the recognizance) at a judge's cham- 
bers after the riſing of the court. The philazer made a 
general entry of the ſurrender upon record as done in court. 
The plaintiff moved that the roll might be taken off the 
file, and a rule to ſhew cauſe was made, which afterwards 
was made abſolute; the ſurrender not being ſedente curia was 

too late. Maſon v. Bruce. Barnes 66. | ; 
Motion to ſtay proceedings in an action on the recogni- 
zance, the principal having been ſurrendered to the Fleet, and 
afterwards charged in execution there by plaintiff. Object- 
ed, that the defendant had pleaded, and plaintiff demurred, 
and that defendant's proper method was to amend his plea: 
But the court held, that plaintiff could not proceed againſt 
the bail after charging the principal in execution. Defend- 
ant ſhould have moved ſooner, and not pleaded. - Pro- 
ccedings ſtayed on payment of coſts. Barnes 66. | 

The principal was rendered in due time, and notice given 
the plaintiffs attorney. Redaidit ſe was marked in the 
judge's book, and ſigned by the judge: But was not marked 
or ſigned on the bail-piece, which was on hab. corp. and had 
been delivered by the judge's clerk to plaintiff's attorney to 
be filed; who did not file it, but proceeded to judgment 
for want of a reddidit ſe being entered on the bail- piece. 
On motion to ſet aſide the judgment againſt the bail, that 
the Bail. piece might be filed, and the reddidit ſe entered 
agreeable to the fact, the court held the practice of plain- 
tiff's attorney in taking away the bail-piece unwarrantable, 
and ſet aſide the judgment with coſts (defendant having done 
every thing in his power to make the render effectual.) De- 
fendant conſenting to bring no action, and ordered the bail- 
piece to be filed and reddidit ſe entered. Knight v. Winter, 

Bail, Barnes 68. ws 
e 


4 - 
* 


or ſurrendering i in diſcharge, of Bail. 

The court ordeted the true titie of defendant's ſurrender 
to be entered by the Philazer, in order that it might appear 
whether the ſurrender was made before or after me riſing of 
the court. Barnes 69. 

Huſband and wife were arreſted for the wife's debt dune 

la. Bail were put in for both, and both rendered to the Fleet 
in diſcharge; motion to diſcharge the wife detained on 
meſne proceſs, not in execution : If the wife had been ar- 
reſted before the huſband, ſhe muſt have been diſcharged on 
a common appearance; after. the huſband is arreſted ſhe. 
cannot be taken into cuſtody again. Rule abſolute to diſ- 
charge the wife by ſuperſedeas, on entering a common ap- 
pearance. Lawford v. Gardiner and wife. Barnes 96. 

Rule made abſolute (on affidavit of ſervice and no cauſe 
ſhewn) for leave to enter an exoneretur on the recognizance 
of bail; defendant pending the action having become a 
bankrupt, and obtained his certificate. Barnes 104. , 

Note — This had been done in B. R. and is a practice in- 
troduced to diſcharge the bail in a ſummary way, without 
putting them to the trouble and charge of ſurrendering the 
principal, as formerly; though by the bankrupt act 5 Geo. 2. 
power is given to a Judge to order the bankrupt after ſuch 
ſurrender to be diſcharged, . 
The bail-piece was loſt, on which the bail moved that a 
new baiÞ-piece might be filed,i in order that he might ſurrender 
the principal [who had been actually in cuſtody of the bail 
for ſome days] which he could not do for want of a bail- 
piece; and thoꝰ the plaintiff refuſed to conſent, yet the court 
gave leave to put in bail de novo, an hearing the whole 
matter; which was done; and n the bail ſarrendered. 
Barnes 108. 

If a defendant renders himſelf, or is ſurrendered by his 


8 bail i in diſcharge of themſelves; the method is for his at- 


torney to produce him and the habeas corpus or bail, on 
which ever the ſurrender may be, either in court [if fitting] 
or before a judge at his chambers. 

If at chambers, the judge's clerk will ake out the com- 
mittitur, and deliver him to the cuſtody of the tipſtaff, to be 
conveyed to the King's Bench or Fleet Priſon. 

Under the committitur' it ought to be added at what ſtate 
the cauſe ſtands at the time of ſuch ſurrender made. 

The reddidit fe, or writ of habeas corpus with the return, 
muſt remain with che ſecondary if he was ſurrendered in 


court, 


dot Syettal Ball. . 
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of ſurrendering in diſcharge of Bail. 


court, or judge's clerk if ſurrendered before a judge, to be 

filed; and a copy or note only of ſuch. ſurrender; or return 

of the writ of habeas corpus, under the hand of ſuch judge 

or ſecondary, ſhall be delivered to the marſbal or warden at 
the time of committing ſuch perſon to his cuſtody, ' 

Notice of the ſurrender muſt be given to the -plaintifs 

attorney without delay, and affidavit made thereof before 


the bail can be diſcharged. V7? 
After the notice given and affidavit thereof made [and an 
entry of the ſurrender, made if in B. R. in the marſhal's 
book kept in the King's Bench office] a certificate muſt be 
got from the priſon-keeper that the defendant is in his cuſ- 
tody, and the bail- piece from the judge's chambers, ¶ if the 
ſurrender was made there] properly marked; on producing 
of which, together with the affidavit of the ſervice of the 
notice on the plaintiff's attorney, to the maſter "of B. R. 
or filazer of C. B. an exoneretur will be marked on the bail- 
piece. For till that is done the bail continue liable; after 


_ which the ſame muſt be filed. 
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dt Spe Be 7s 
Of proceeding on the Bail-bond. 
x 7 H E- plaintiff has his election, either to accept an aſ- 
1 fignment of the Bail- bond from the ſheriff, or proceed 
ainſt the ſheriff by amercements. 73 
Before à plaintiff takes an aſſignment of the Bail-bond 


from the ſheriff [purſuant to the 4 & 5 Anne, c. 16. f. 20. 
he ſhould be fatisfied that the ſureties taken by the ſheriff 


re able to anſwer his debt; for by accepting an aſſignment 


he admits the ſufficiency of the ſureties, and therefore can 
never reſort back to the ſheriff, who was obliged to take a 
Bail- bond. Nor can he, if the ſame ſureties become bail to the 
action, except againſt them in the court of King's Bench, tho 
he may in the Common Pleas, And for the ſame reaſon, if the 
ſureties to the ſheriff are put in as bail to the action, and 
plaintiff excepts againſt them, his taking an aſſignment of 
the Bail-bond will be a waiver of his exception. Salt. 99. 
By the ſtatute of Anne above-mentioned, the ſheriif is 
bound at the requeſt and coſt of the plaintiff or his 223 | 
to aſſign him the Bail-bond by indorſing the ſame, and atteſt- 
ing it under his hand and ſeal in the preſence of two or 
more "credible . witneſſes, without ſtamp, provided it be 
ſtamped before action is brought thereon : And if the ſecu- 
rity be forfeited, the plaintiff, after aſſignment, may bring 
an action thereupon in his own name: And the court may, 
by rule, give ſuch relief to the plaintiff and defendant in 
the original action, and to the bail, upon the ſecurity, as is 
agreeable to juſtice, and ſuch rule of court ſhall have the 
nature of a defeazance. „ 1 75 
If Bail is not duly put in above, or if excepted againſt they 
do not juſtify in the time limited by the rules of the court as 
before, and the plaintiff would obtain the Bail- bond from 
the ſheriff, he ſhould apply in the following manner: 
If in Middleſex, apply to the underſheriff at his office in 
Tookes-Court, Curſitor- Street; or if in London, to the ſecon- 
dary of the Compter where the Bail- bond was taken; or if 
in the country, to the underſheriff, who is bound to indorſe 
an aſſignment thereon, and deliver it to the plaintiff on his 
attorney applying. „„ LE. 
After 3 of the bond, get it ſtamped at the Stamp- 
office with a double ſixpenny ſtamp, and then ſue out writs 
againſt the principal and bail, and proceed therein as in 
other actions. | L 2 
If the arreſt were in Londen or Middleſex, the Bail- bond 
cannot be put in ſuit. till | | 
In Mziddle/ex you pay 5 8. fo: the aflignment; in other coun- 
| ties they differ, but not much. 5 or 
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il 8 be return of the writ in B. R. 92 appearance day of the return, „ 
= | f ON 42 „ of the writ which the 1 We bets 
EIS ee i ve rey ich the I 
li 855 -If the arreſt bein any other 1 7 B. _enght days e xu. 1 
Fl Wh city ar zaty till fx days fiveof | the appearance day of a: 
3 . excluſive, after the return of the return of the proceſs, and 
—_ 72 the writ i m2. N. all. proceeding; 10 . 1 
— 3. "Ai Latitai Was returnable £ftrary; thereof I be ſet ; « . 
1 1. on 72 edneſday, and upon de- ide with colts... Le . | SL 
Z 'h L 8 bate it was. held, that tus # n 8 5 | n I : þ y 
ll > Vy * Bail-bond could ao be af wy + „500000 PT RD i 
e e bow £4 y 10 pt 2 i: 
lil - + taclufrve,* and the othet reel > 5 PR „ v8”. 
"Jv " a by 1 „ 5 
| i | fue, and where the fourth day ee RA by Her» 1 
mY ES is Sunday, the party has alf A 5 4A, Co os 208" 
= i we - pe next day to put in Bail. * 8 Fay 85 2 1 f 2 Why ** 5 3 Er be * 
3 . * Bullock v. Lincoln. 2 Stia. * 5 Ne 5255 P's We +2 | o be 
wg Ko Jbid, N e v9 $5.5 A» 
3 An under-ſheriff may amen a Bull bud, . an eee, wo. 
þ SEE Self clerk cannot. Str. 60. 10 Mod. 288. 5 Pee 
27 © +2 Bherlf or under-ſheriff may afligh | the Bail. bond out of. 5 
9 bis county, and the action may be brought; where che e by 
1 x ent. was made. 2 Str. 7277 IA Raym. 14558 Fort. 3660 _ 
And note, in an action on 4 Ball-bond the. arteſt is not 1 
F traverſalds Stra. 444. 643 FOI . 
Alſo an action on a Boll bond null, be brought Sk court: ſo. 5's 
Where the bail was given. 4 Burr. 1 1923: 2. Cru! 1. 348. ; 


Barnes 92. and the venue in the action laid in that county 
in which the bond was taken or the aſſignment made. 
The action muſt be brought in the ſame court, even tho 
& the bail be an attorney of another , court. For, per cur. by 
entering into a Bail-bond the defendant has waived his 15 | 
vilege whether ſued jointly or ſeverally. Barnes 117. 
In an action on a Bail- band the defendants are not to be 
held to ſpecial bail, for that would be bail 44 infinituin; ſo 
you proceed thereod by ſervice of copies of proceſs. © 
Alfter an exception to. bail put in before a judge, defen- 
dant added bail, but did not juſtify in court purſuant to the 
rule for perfecting bail in four days. . Plaintiff proceeded on 
the Bail-bond without excepting againſt the bail, and held 
regular. Barnes 74. 
If a plaintiff has accepted an aſſignment of the Bail. bond, 
the court wont grant him a rule upon the ſheriff to return 
the writ, Lord Brooke v. Stone, 1 Will, 22 . of 
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Ang, ſo long after dhe . n bail in 
1 3 585 time, e 9 = I. 


| * The ori a eie . 85 u in . ch; term; and for N 8 
Want of ball, the dond was K igned, in Fabrnatyʒ —— 
„ nich the defendant died, and the bail moved to Ray pro- 4 7 585 | 
fo ' I againſt chem, the plaintiff not having obtained 3 
Judgment on the bail- bond. On heari ing counſel, the court 1 
ordered the proceedings to be. ſtayed on payment of coſts, _ . + 
being of opinion, that the matter was never carried farter 
that the bail-bond ſtanding as a ſecutity for what ſhould be 
recoyerecd on the trial: 2 And if that had been the caſe, the 
defendant had died before trial, the ſuit would have been at 8 
an end. The plaintiff might have proceeded. more e 
and if anyrineonvenienee happens to him, it is through his | 
nee. Heath v. Aſtley." Barnes 61. like caſe 22. 
But where a defendant becomes a bankrupt, and obtains _ - * 
"kia guete, the court, an bey be Procceding on the 
dail- bond. | 
A motion mult WL to tay. the proceedit 8 on the | 
bail-bond ; and previous to it, notice thereof as be given 
to the- plaintiff 's attorney, and an affidavit of the fats, and 
alſo of the ſervice annexed to a copy thereof, to ground 
2 it nod bt i © 
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ttzne bail-bend was ſometime afterwards put in ſuit in the 


ot Set a Ball. 


or + aging proccediags on the But-bond 


Debendant put in the ſais bail before 2 ige i 11 
time; as were bail to the ſheriff, plaimtiff exc 2 to 2 by 
and for want of addition or juſtification; took; - 
of the bail-bond, and, pfoceeded Fes co ee 
moved to gay proceedings upon the b 12 ialledgin 2 

that plaintif, by raking en of ther ond; had d. 
nmütted the th vl to But the court refuſed 14 ' 
| procetdjngs, 'the p n . late rule * in this cgürt, 
in C. Ah. 6 Ges, , beſug at liberty to Except 
the bail aboye, altho it.be the oY as taken | 
the ſheriff.“ Barnes 63. — Nut note, in ; R-24t is others : ®; 
wile; 3 For-f Shi dee 23 above, you Lan not except 

one. : 22 . 9 „ . * 5 2 * * — 5 n . X * 
An Aids a e time nee * B. 
ſoon after which B. became rupt, and 1 —— his 


certificate, allowed met N otwithſtanding which 


| ſherifPs name, , againſt one of the bail, arid on his applica- 3 
tion proceedings were ſtayed. Barnes 1038. 5.4, 
The writ was returnable in Mich. term. Bail was taken R 
defore a commiſſioner, notice gien thereof, and the bail- Ta 
piece tranſmitted to defendant's agent ; he incautiouſiy fiſed 
it with the Filazer [it being in .. } who as incauti- 
ouſly received it, without firſt /being allowed bya judge.— 
Plaintiff lay by till Zafter term, and then put the bond in 
ſuit. The court ordered the Hlazer to attend a judge for 
his Ailecatur, gave plaintiff leave to exorpy ageinſ the bail, 
and ſtayed proceedings on the bail- bond. The plaintiff's 
counſel urged that he had been delayed, and loſt a trial. 
Per cur. Such delay is through his own laches: He might 
Have put the e in ſuit much earlier thin he did. 
Barnes. 103. | 
'Baik:bond taken. I he Capiay in the aint aftion: was 
returnable-firſt return of Hilary. Defendant obtained time 
to perfect bail till the laſt day of that term, taking notice 


* 
of trial for the ſitting after that term: Bail not being per- 
fected, the bond was aſſigned and put in ſuit. The-original 
deſendant dying 8th of April, the bail applied to ſtay proceed- F 

- ings, the defendant dying before judgment could be obtain- 1 
ed againſt him. On ſhewing cauſe the rule was diſcharged, ] 


Lind 
— — 


the court holding that the plaintiff had been delayed if the 
defendant had perfected bail in time, for plaintiff might 
have tried his action aſter that term; and by „tat. 17 Car. 2. 

FE 5 Fn | might 


"oc r fixing propectiogs oat Bail-bond. 
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ion, e — 125 to juſtify, in full 2 are 
a : allow Alter exceptio taken in vacation. time. Rule abſo- 
le . radburg.'vy Phnchbeck.” Barn erf. „ 


Oi ball. De rule to ſhew aue why proceedings. ſhould 
8 E defendant having furrendered him- 
F 
dei e Ee put, in -f . phjedted: by plaintiff that the 
| ſuriender being after an e — 2 againſt the bail, was ir- 
? regular, aud ve void for Want of a F juſtiflcation. e 
odhection Was oyerruled, andy t the rule madeabſolue wi th 
85 Barnes FS ae 


On nd, rule to ew fie why proceedings mould 
5 not be layed on an affidavit. “ that de fendant in the cauſe 
G bad been arreſted, and had thereupon been admitted to bail, 
l and this bail-bond entered into, after which, and. before the N 
wi, ey f the Writ, he had ſurtendered himſelf to the ſne- 
j | "This very Fare of the fact diſcloſed” by the affidavit- 
5 | made in ſupport of the rule, was ſhewed as 4 reaſon for diſ- 
m4 charging if, — And per Ld. Mansfield it is a ſettled point, 
& "M0 that nothing can be a performance of the condition of a l 
ad bail-band, But putting in Bail; and the rule to ſhew cauſe 
. was was add: with coſts,” Karzin affgnee v. Davies and 
urr. 5 9 

. "" Afi bail ond 4 ESI if the court of 2 500 ſtay the | 
i 0 proceedings thereon, the deſendant cannot afterwards plead 
l. in ee to the r Rte muſt end! in chief. 

3 Salt. 4 
z "Tie v writ was refirnable- in Eafter term, and bail- bond 
” h taken, and no proceedings were had till Ober 24, when 
_e the bail-bond was aſſigned, and ſpecial bail put in the next 
88 day. It was inſiſted, that the plaintiff ought to have de- 
al livered a declaration 4. bene eſſe, ind thereby quickened the 
d- defendant : But the caurt held he was not bound ſo to do; 
we and the defendant was in the firſt fault, whereby plaintiff 
d, loſt a trial; ſo the defendant was forced to conſent, to let 
no the bail-bond ſtand as a ſecurity, 2 Str. 1202. 
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2: ant any redreſs, an even 2 judge 7 
to perfect his bail before he iſt make any order; and-alſlo Ml: 7 
to pay 795 , receive a declaration in che original action, 
plead to iſſue, and take ſhort notice of trial for-the ering i M 


1 the then term. 


vill be proper becauſe 
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Rich. Att. Prad, B. 150. | 
Defendant was ſurrefdered by his ball to the King FISHY G 
priſon. inſtead of the Fleet, by miſtake, He was afterwardss 
ſurrendered rightly, and the bail moved to ſtay proceedings — 25 Eo 

on the bail- bond. 4 A rule was made, but was diſcharged on 


hearing counſel, the pn having been delayed of a trial, 


Barnes 64. dg I 

When. the bail⸗ bond -i is ordered: to ſtand as 4 ſoourity for | 
plaintiff's demand, it ought to be expreſſed that judgment 
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If plaintiff declares. in any other TEE ds © defendant f 
-" lives above twenty. miles from London, the lara ll 
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delivery thereof [excluſive] and the defendant ſhall plead: 
within that time without impar ance; Same rule. 

But in both the foregoing Lites the declaration muſt be de- 
| livered at leaſt fur days before 85 end of the term excluſrue 
of the day of the delivery, otherwiſe the defendant is enti- 
tled to an imparlance. Same rule. ey | 

If the defendant eſcape and is taken on eſcape-warrant, 
the plaintiff has time to declare till the end of the ſecond term 
after his being taken on eſcape - warrant. Pract. B. R. 133. 
And if plaintiff do not declare in that time ſuch perſon may 
* diſcharged by ſuper ſedeas. 6 Anne. But vide Projents, _—_ 
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Of delivering Declarticink: 4 bens 4. 2 


N all proceſs returnable: the 2 or > return of | 
any term, i. e. before the third general return, where 


no affidavit is made of the cauſe of action ſa as to .arreft the de- 


fendant, the plaintiff may deliver a dec aration de bene M at 


the return of the proceſs, with notiee to plead in eight days 
after delivery; and if affidavit is made then with notice to 
plead in four da 

don or Middleſex, and if defendant lives within 20 miles of 
London and in eight days if action laid in. 4. other coun- 
ty, or the defendant lives above 20 miles rom Londen, 
Mich. 10 Geo. 2. 


The notice of delivering a a deciiration 4 bon 25 0 till Cem. 


1. 1 


non bail is put in, is in the e form: 


and 


72 | (A. B. plaintitf, 
In the King's Bench. af 
8 — 2 defendant. 


Mr. C. D. Take notice that a Jeet is filed 4 


' againſt you in the King's Bench office in the Inner 
Temple, London, with the clerk of the declarations, 
there conditionally till common bail filed in an 
action of treſpaſs on the caſe bn promiſe, at the ſuit 
of A. B. the plaintiff in ſuch action; and unleſs 

you plead thereto within eight days after ſervice 


thereof, judgment will e againſt you by 


default. Dated the day of 1779. 
To E. F. defendant 7. V. plaintiff 's attorney, 


in the above cauſe. | = 


Indorſed thus on the back. 
This declaration is filed conditionally till common 
bail filed, and the defendant is to plead thereto in 
eight days. 
Vide the form of notice of a declaration filed de bene efſe till 


ipectal bail pr” in oppoſite. 63 


In 


ys after the delivery if the action is in Len- | 
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ei OO A www. 


To C. D. defendant. 


in the above cauſe. 
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A1 the forth of e oppoſite, which is the ſame in 
\ this 8 N ating? it to de ſled with the OO 


E ER in this n Baſt. 3 Gee. 2. EY the 
days: are Gow fro of the — of delivery. 
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* li che Lorm FS notice of a ldi filed de bene effe till 
| hw bail * mA in, is as © olives: 1 


2 . J 4 B. plaintiff, 
Ia the Contmen Pleas. ag and ©. + 
e to . C. D. defendant. 


Mr. C. D. Take notice, that a copy of a declaration 


in this'cauſe is left conditionally (until bail above 


be put in and perfected) with the 


as of this preſent Michaelmas term againſt you, at 


the ſuit of the above named A. B. in an action of 


treſpaſs on the caſe on ſeveral promiſes ; in which 


ſaid- declaration, the ſaid plaintiff hath laid his 
damages to and unleſs you put in bail 


above, and plead to the ſaid declaration within 
four days after this notice (a rule to plead _ 


this day given) judgment will be entered azain 
you 2 default.” Dated the bth day of Nov. 1779. 


Your humble ſervant, 


G. H. and J. X. 
for the plaintiff. 


Indorſed thus on the back. 


This declaration is filed conditionally, and the de- 


fendant is to plead thereto in four days. 


Wherever a declaration is left in the office de bene effe, 
there ought to be an indorſement on it, ſignifying that it is 
left conditionally, or de bene eſſe. Barnes 189. Sed vide 
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"4 Bak v. De B. E. Mich 155 
held that where an original was 1 te! on. 
of term, a declaration. could not ae & ben e 
OE Oe PIR WOT . 


The writ was a che 1 500 Nerewe⸗ dal G = 
claration de bene «fe left in the office 2 Ds wg and baſes 
well, ws Sundays, intervening, . 4 Bu 86. 4 

If declaration is delivered de bene 1 rule to lead N 7 
be given before the defendant appears. But᷑ if plaintiff de- EY 5 
mand a plea before bail filed, this is à waives of the. ball. 
The plaintiff cannot ſign judgment the fame day a dhe de- | 
mand of the plea made, but may-any time next day 5 

Latitat was returnable. Hwenty- -ſerond- April, Jug the PR | 
cond return, and a declaration Was left in the office on the 
twenty- fourth de bene «fe, on the twenty A 7xth defendant put in 
ſpecial” bail, and gave notice thereof; and a rule to plead 
being entexed'i in the office by the plaintiff 2 attorney, When 
that was out he ſigned judgment without demanding. a plea; 
and held irregular. Et per cur. A plea muſt be demanded 
in writing, whereyer a rule to plead is given, and the de- 
fendant files bail in time, as here he has done: and accord- | 
ingly judgment was ſet afide with coſts. 1 Us —_—- -'*- 

A declaration cannot be delivered. in chief before appears | » 
ance, but only de bene eſſe. Loft, 333.— The fame i in C. B. N 
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Bier a gecl⸗ de: 4 oft after the 
time fof tho-apheatimeF'is owt... Prat. Neg. „ 


But the index do vol. 'T,, Barnes, title. Pleading ſays, dhe 
* 925 that the 


plaintiff Cannot deliver x declaration de vent 
aſter the time: for the- appearance is out, is Atered. EY 
85 28. eo not being a wiives of bail? WIE 

Plaipeiff may ever a deel' 4 bint en 0 on # common: | 


=. writ a well 28 3 Jpecial one. : Prad. . "er 


* ect may aha delivered, de 1. Ul on any writ returnable 
"the ft or od return of term. Wok 3. Geo, 2. or third 
return of term by 77 in. 7 Geo. 3. 


Notice of filing a decl' de bene fe. is not neceſſary. Y 


Pradi. Neg. 149. Lide 2 Barner 18. cont, | 

If notice is given, no notice veel be indouſed on the 
dect?,, 2 Barnes 185. . 

Bailablz proceſt in C. B. * Bs e was filed in 


the prothonotaries office de bene M. 2. If notice neceſſary 


to be given of? filing declaration. 


his caſe was agitat- 
ed Mich. 11 Geo. 3. but not determined, tho' the court 
inclined that it was 5 the ſame as in common proceſs 


a e vide 3 N. 5 


* $ * 
= v L 4 


The delivering 2 declaration after time for putting in bail 
is expired, as 2 dec} de bene ele, is no waiver of the ex- 


ception to bail; but demanding a plea thereon is a waiver 
of the exception, becauſe it is admitting the defendant to 
be in court and in a condition to plead, Jin. 16 C 17 
Geo. 2. C. B. Lifter v. Fainhouſe. 2 Barnes 66, 

In an action. which requires only a common appearance, if 2 
decl' be delivered de bene Me, the plaintiff cannot ſign judg- 
ment for want of a plea, till the time the defendant had to 
enter his appearance is expired. As if the capeas is re- 
turnable in eight days of St. Hilary, and a decl' is left in 
the office de bene eſſe on the 23d of January; and notice and 
a rule to plead is given the ſame day, the rule will be out on 
the 26th; but as the defendant has eight days to appear, 
excluſive of the return day, the plaintiff cannot fign- judg- 
ment for want of a plea, till the 2gth day of January, and 
then an appearance muſt be firſt entered either by the de fen- 
dant or the plaintiff for him. 


Hs Of 


bot, 2 et 
ro — 


— — 2 — 3 . 


A 
5 * 2 


2 * be —— P wy = 


_ 


+ * 


9 


LES” 5 AE OT 5 
* £ 25 v4 * N 5 * 1 * 
| , _ 22 2 5 AS, . 
x04 ot the Declaration.” OO A 
Of the Rule to ci. SY PS 
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FF the plaintiff does not dectige within fue rwe be 
ſhould get a rule for time to declare till the ft day of 
next term; but this rule has no effect by the words, of AF." 
the defendant is actually a * priſaner. Nor per Cowper, , 
clerk of the rules B. R where, the defendanj is out bn ſpe F % 
cial bail. — But maſter Benton and the late maſter Owen were 

clearly of a different opinion, and urn the . of 
the court of Common Pitas. pts . ; 
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* * 
* - * " 
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Tate, In all caſes to make a perfect ſervice of a rule of 
court, the original rule muſt be ſworn to have been ſhewn 
to the party at the time of ſerving the copy. 
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þ Ph > 53 7 % chief. 8 * 73 . 1 5 
2 4 3 {by 7 | 5 | 2 2 158 
wn Pods F as plant: files l che denen 30 ther pen 1 54 
. 1. but plaintiff can deliver a:dee!” 55 the, by, dog. plan- a $ 
> Fo tiff may. Mich. 10 Geo. 2.—— But here ly e 
33 bree. an one may. . 2, TA. 2 — 2 ky 
* 25 No other per ſon but Neben deliver. : a deck % U. 
3 "It the term, wherein proceſs as, A ſedetite ria: 
"3: Sol But the plaintiff may deelare in as m: Wer Town he Ka 
8 fit before the end of the next rm. d tor ile re ** of the; . 
= ITT 5 proceſs... Mich. 10 Geo. 2. * 4 79 
8 But a. decl? by the by, may be ie at Afuit * a third 
Fs | perſon beſare any decl' is delivered by the plaintiff k in the. 
2 FE '* * writ... Con. Philips' 8 Ach N Tarn 5 
I ate, If the ac etiam of the writ be. fl, debt, Q. if fe dlaig- 
N ut can deliver a decl' B the b in taſe, before he has de- 
2 calared in debt? In B. R. it ſeems he may, and the -ohly * 
1 conſequence is, that he thereby diſcharges the bail. * 
IDES Where the proceedings are by ili, if a defendant; is in 
ENS | court, either by being in actual cuſtody of the mar/hal,' or by. " WR 

a voluntary appearance at any plaintiff's. Jule other Plaintiff. 

Eh is at liberty to deliver a decl* by the by, 7 him within 
dite ſame term wherein the writ was returnable., Per maſter 
"2". Owen, in the caſe of Sulyard v. Harris. 4 Bur. 2180. % 

8 A writ was returnable EH. 7 Geo. 3. at ſuit of baron and 


| feme, and held that the baron could not deliver a deel' ) 


the by, at the ſuit of himſelf. only, after the end of that 
term. —— But in the caſe of Sulyard v. Harris, ante Hil. 


8 Geo. 3. à latitat was ſued out at the ſujt of A. and B. 


againſt. D. who filed common bail, and A. B. declared jaintly 

againſt him; and then A. delivered! another decl' at his ſuit 

only by the by, and it was held well. 4 Burr. 2180. 
Writ general and count as exor. or gu tam or 8 aſſignee | 


of ſheriff, good. Stra. Pu 
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2 dec. by the by ar the ſuit of himſelf & fame. Vol. 2. of * 
Rules and Orders K. B. & C. E. 132. 1 Barnes 245. 
King's Rep. 204. S. P. But if the writ had been at the 
ſuit of hufband and wife, he might Rave delivered a decl' 
| 2 the by, at the ſuit of himſelf, ibid. tho” Fred. he, 142. 


S. C. is ant. 


On. A wdr with an. ac etiam at the ſuit of an executor, the 
pfaintiff cannot deliver a decÞ by the by at. the ſuit of bim- 
flf. Ms notes of Pra. 

| But if the writ had. been a 3 clanſunr Fegit he might 
have delivered one declaration by the by. ibid. Q, If the 
writ is general and count as exor. is a variance? Carth. 293. 

Nin. 386. Sed Stra. 1232. cont. And in the caſe of 
Hamey v. Sparing. C. B. Eaſt. xo Geo. 3. The court held 
that plaintiff might proceed in his action, but he loſt his 
bail. — So in Llayd qui tam v. Williams, the writ was 2 
general clauſum fregit, and the decl' qui tam, and on argu 


ment held well, "ww. 11 Geo. 3 3. C. B. 
Of 


7 P. _ - Is 3 * 1 * 2 1 . N _ \ 
CEA 1 * 2 2 I Þ 2 be os, ON 22 25 5 8 22 7 
r * 7 a - 7 . * 17 d 5 * 15 +: old A a * 55 . "4 Gt |; 8 15 7 | | | | > ' 
„ e * 2 N = 
E 1 e 
0 — j 
F 5 „ * 1 | bY 1 9 
4 1421 . 3 q "4 4 14 1 | 175 = 
5 T Wee eee 1 r 
1 4 6% Ws. 4 5 5 * 2. 89 54. * * $: _ 7 1 
n 1 va * 7 > 1 4 73 1 5 
ov gel I the. by Shoot See ee, e 
&- of G2 1 i N I. me 4} 
924 "> ered which” the N pat, ; 3 nl .< 1 j 
a 5 —— 11 © SS 
Wh” Prax. d. . oy NN ITITICS | | 
Ps 1 * 5 ** » F# 7 + . N 2 7.2 „ '- *, 1 K ; 2 . 2 1 * ; - a a q "3 1 
1 * 2 = wa 5 4 . 4s F © ed — p ; * | 7 , a 2 . 7 ; * > : | 1 Ti . 1 
7 * 4 * * * * 8 » „ FL f . 1 1 1h 1 1 
; N Nin 
8 A dee? by thi 235 e i the fame: 5 Cp e 3, it | 178 TH 
Was = N Ws | | £ + 27 
75 ae is returmnable, tha thi du. | 42 on the N + - ES 
778 e Pratt. Ng. 144. - : 85 1/908 n 
* an attachment of Weilege 4 placito dil, the plat, e N 
+ >. Wy 18 4 
tiff cannot deliver, a dec 53 the A in Py 2885 be bas 2 1 41 i; 
_ inte e W. 34 245 vp : : 3 1 
oY * * — 7 2 he. on p 2 * 5 F — Fy —_ 
Nr . „ N 
3 a , 3 9 0 4 WL 
K. * »s tb * * 1 ws * 8. 8 a * $ 4 * 8 4 A i 
Oe” oo BE NE a Cos © W. RJ {is 
BY, „ 5 1 
— * 3 : 
8 T * 1 22 4-12 3 . 5 : f 18 
: Pg. 1 ** 2 4.3 1 os N * x 1 * 
© In an ator at the Fair of Baron our be cannot Alder Rr oo 


* 
99 


+ 
. 


" =» N 

- * ; 

9 * 4 4 * — 1 72 LEY 
* . * 1 


106 dot the Declaration,” 93 
ot an Infant! 's Slang r 


d 


— 
* - 

- 4.7% 4 

a * „ D = 
3 «+ ©& 


- Peay —— — 
3 3 ** 252 — 
— 2 — — 3 
— ¶ ͤ rf 
* s 4 


5 . 32 3 * 
* — — 
E , 


S000" aA" — a 
— — — — 8 
— — . —·˙Ü EIA ANTI 
— 


. * 


1 F an N is plaintiff. ke) muſt declare by. 3 % 
or guardian, and the defendant is not ,compellable. to 
plead until the defendant produces a rule of * ende 
him to declare by prochein ami or guardian Nor need be 
preſent a petition to declare, till he hath zabtained a rule to 
declare on his time being Lurz or to defend oy; plainzif back. 
obtained a rule to plead. . | fo, of 
; The admiffion of prochein ami or quardiay ou ight ſpecially © 
2 to appear an the record; but it ſeems in the court of Com- 
mon Pleas that the admiſſion may be. generul, and no need of rod 
- a ſpecial ſeparate admiſſion i in every-particular cauſs. * : 
I Stra. 304. | 
A-petition to aſſign an infant « guardian; &c. is in- the 
4. Eur form, directed to the chief e of. the court. 25 


N In the Xing' Bench. e 


A. B. the younger, gur, 
1 Between „And 
| C. D. defendant, 3 


To the right honourable 7/illiam, Earl Mansfield, Lord 
Chief Juſtice of England. 


TH E humble petition of A. B. the younger, an Abbe, 
under the age of 21 years, the plaintiff in this cauſe: 
Sheweth, That your petitioner bas, as he is adviſed, 
2 good cauſe of ation againſt the defendant C. D. for 
entering into and taking the meſne profits of a meſſuage 
or tenement and garden belonging to your petitioner ; 
the poſſeflion whereof he has lately recovered againſt 
him on an ejectment at his demiſe; and that your pe- 
titioner has lately brought this action againſt the ſaid 
C. D. in this' honourable court for ſuch entry and 
taking the ſaid meſne profits, but in nee to your 
petitioner's infancy : - 


Your petitioner humbly prayeth your Lordſhip 
would be pleaſed to aſſign his father J. B. 
the elder, as and for your petitioner's guar- 
dian, to proſecute his ſaid ſuit or action 
againſt the ſaid defendant C. D. and your 
petitioner all, Oe. 
| 4 B. 


The 
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15 ot an Infants al- 

Fhbe e e i "38 figned- by the chief juliee, 
bor which a fee is paid to his clerk-; it is then carried, if 
in the King's Bench, to the clerk of the- papers ; if in the 
Common Pleas; to the prothonatory, Who enters it and draws 

up the tule of admiffon, for entering which and the rule 
. „ Wee Page and then the judge's clerk ane the Wine 
which is theri, conſidered to be of record, 6 $i 
The guardian $ conſent i is: as follows: 3 1 po? 
4% « I do accept and a agree to be guardian to the: plaintiff: 
A. B. an inſant, according to the prayer of the above 
e Witneſs wy; hand this . 5 of 85 5 


177% 9. re OG _— 
An affidavit of the infant's fig igning dy petition and the 
; Per x: s conſent muſt then be made to the following 
5 e 
in the King' s Bench,” | > 
0 5 A. B. the younger, plaintiff, 
Between j and 
C. D. defendant. | 
T. N. of. in gent. maketh oath, 
That A. B. the younger, an infant, the petitioner 
in the petition hereunto annexed, named on this 
preſent *: dayof did duly ſign the 
petition hereunto annexed in this deponent's pre- 
ſence; and this deponent ſaith, at the ſame time he 
was preſent and did ſee J. B. the elder, the perſon 
mentioned in the ſaid petition, duly ſign the ac- 
ceptance or agreement there under written, in order 
to his being a guardian to the ſaid A. B. the younger. 


Sworn at, &c. Ef _  - 
Nane, E | 


* 


If an infant is e he muſt defend by guardian, and 


the ſame proceedings are had, mutatis mutandis. 

, If the defendant an infant 'refuſes to name a guardian to 
appear by, the court on motion, will make a rule, that the 
plaintiff ſhall name a guardian for him if he refuſes to do it 
himſelf, Stone v. Atwell, 2 Stra. 1076, 

If there are two executors and one under age they may ſue, 
but cannot be ſued by attorney, Stra. 784. 
The above petition and conſent muſt be written on a 


ſheet of treble ſixpenny ſtampt paper, 
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af aer a gre. 
Ine pleaded, and belote entry in matter 24 
without paying wot or gwing an impirlance.. 
the amendment is in Jubſtance,” he "muſt pay'cbſts, ox N „ 
8 Gow gar Levy an impatlamee, at: his Son Ei Oil = ; "44 
275 - Batnart K. B. 408: -,'2 Stra, 890. 958. o 
che amendment be in ſubſtance: rr bene ple ll. 
bi the plaintiff "wouſt-pay coſts e ho e Rad rather, give 
an jmparlance. + : . 1 595 
| 9 5 In all caſes of amendinent after ma. hs; Jefendant ths” 
1 liberty to plead: de nove, and has imo days. for chat e 
5 after the amendment made and payment of coſts. | 
Defendants pleaded. three pleas; plaintiff Truden ide Kg 
| getlaration;” paid the coſts, gave 4 new rule to pleat, and 


— In HE laber . b ech 


delivered without a ſecond; application to counſel or the 
court: Plaintiff ſigned judgment for want of pleas de novo. . . 
Per cur. After an amendment of a declaration, defendant 
has liberty to plead de nouo, that is, he may do ſo if he 
thinks proper; but he is not obliged to vary bis firſt „ ws 
fence. Rule abſolute to ſet aſide the judgment. Barnes 27 27 | o5 
It was ruled, that an amendment thall not be made after | 

— that the court cannot help feeing that the matter is upon 
record [as giving leave to withdraw a demurrer, and plead 
to iſſue after other iſſues joined in the ſame cauſe have been 
actually tried and verdicts found with contingent damages] 
for the whole muſt be ſuppoſed. to be Kill in paper. 
Burr. 317. ky 
Deci' was in debt on a bail-bond, and the memorandum 
in B. R, was of Trinity term, and the aſſignment in Novem- 
ber following. —— The plaintiff moved to amend, and on 5 
objection made that there was nothing to amend by, the cu 
court gave him leave to file a new bill of Mich. term, with 
a ſpecial memorandum ; and to amend by the bill filed on 
payment of coſts. Rupell v. Martin. 1 Stra. 58 3. 
If plaintiff moves to amend, it is in the defendant's 
election to take an 7mparlance in lieu of cs. This is ſaid 
to be the practice of the Commion Pleas, ſed q in B. R. 
2 Stra. 950. 

A declaration in czee7ment cannot be amended becauſe it is 


in the nature of n Stra. 1211. but vide title Ejeci- 
ment, Vol. 2. | | 
But 


3 


l ba 66 ark Ie drfendants;. the . _ » * 8 oe] 
2 Was that pol Mitead of they engred and n 
Done in arreſt of Judt ment, the ecuft at firſt held: it to 3h 3 

b it to he amended, on. 4he ur 8 


badi, bift terwaf dy. 1 8 : | [HER 
5 of Cre 2 306. Salt. 4. Ad; Plaine * BS, 55 Sl | 
4. | jus ment. 2 Ge. 807. 28 hn v-45 1 
Kae io ens cauſe why,a dclaimian/fn ling would * 
not be LEAD] on payment of coſts by altering t the time o The” 725 


en where the plaintiff. would have, beeh bar red by 3 .. 32 
eue, from bri nging a new cjectiment; — and rule to'amend | 445, 1 


made abſolute. e dem. Hardmas v. Pilkington & E, 1 EE 


7 +4 Burr. 244. wt — 29. 2 11 
E e delivered 5 165 by 8 be 1 25 b be. 2 2 

en "of. the plaintiff, — The reaſon Why ſuch amendment 5 2 5 

mad be granted is, becauſe there 4s no writ, whereby it 


can de amended. Paltvin v. T. regeagle. 2 Lo, Raym a7, Oe. 
Tue court cannot amend. a torit, lie. an original wait] © ou Can 
but if improper or irregulat᷑ muſt quaſh it. r 4 2x 
Bilk of Middieſex was in debt, and not in treſpaſs, and the 3 
court amendediit, tho' on a penal flatute. Per Ld, Adamfieldy lo 
the rule is, — that whilſt all is in paper you may amend at 
common lau, and in ſuch amendments there is no diſtinction ä 
between civil and criminal proſecutions; but amendment 
of the record itſelf by the ſtatutes of amendment extends - 2 
not to criminal proſecutions. Bondfield qui tam v. MAilner. 8 
2 Burr. 1099. But note, the flat, 8 Hen. 6. c. 12. only 
exempts appeals and indictments. of treaſon ard felony, and * [to 
therefore it ſeems that e on penal flatutes may bæss ants 
amended by this act. | „ 
Plaintiffs declared as executors on A promiſe 10 than teſ- Kaz 
tator, and after iſſue was joined on a plea of the ſlatute A „ 
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* 
v 
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oy 


leave for defendant to plead de nova, Executors of the 
D. of Marlborough v. Hidmore. 2 Stra. 890. 
Note, If executors declare on a promiſe to their teſta- 
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limitations, they moved to amend by laying the promiſe zo — 
themſelves; and it was granted on payment of coſts, and .--* -* 


tor, and iſſuc is joined on the flat. of limiiut ons; A pro- 
miſe to the execucurs within fix years will not main- 
tain the aQion. But if executors declare on a pro- 
miſe to their t-ita c7, aud iflue is joined on the Hatun 


limitations, it it ap cars that the fix years were nut clopled it | #| 


on tcitator's death, the pla.ntiffs will have jane if the 


action 1 
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aQion 3 is commenced raithin a yer: alter the teltator' ah. 
Bull. Ni. Pri. 150 | 

In replevin, the plaintif declared for. ing: borſes i in 4. 
in the pariſh of A. defendant pleaded, that he took the 
goods in A. in the parifh of B. and craverſed the taking in 


A. in the pariſh of A. and pro retorn. habend. claimed 8 bp 


as a Deodand.— On motion to amend” the declaration, and 
alledge the place to be in the pariſh of B. the court granted . 
it on payment of coſts, though it was ſtrongly oppoſed on 
the notion that it would overturn all pleas in abatement, 


| Garner v. Anderſon. 1 Stra. 11. . 


Since the above caſe the court, even in an Baer tg for 
a challenge, where the defendant pleaded : in abatement that he 
was a ſurgeon, and not a gentleman as ſtiled in the in forma- 
tion — upon debate gave leave, on payment of coſts, to 


amend. The King v. Steward. 2 Stra. 739. 2 Ld. Raym. 


1472. 
The name of the corporation was amended after a plea in 


And in the Queen v. The Borough of Malmſbury. 


abatement. 

In caſe — one of the defendants was ſued by the name of 
Baronet, and he pleaded in abatement that he was Knight and 
Baronet. Plaintiff replied that he was Baronet only, and 
iſſue was joined thereon ; and, on mbtion to amend, the 
court denied leave, Lapiere againſt Sir John Germaine and 
Dutcheſs of Norfolk. 2 Ld. Raym. 859. | 

After a variance pleaded between the writ and count in 


' quare impedit, the court gave plaintiff leave to amend his de- 


claration on payment of coſts. Reppington executor v. the 
governors of Tamworth ſchool, in C. B. 2 Wilſ. 118. 

But the court would not ſuffer biſhop in quare impedit to 
amend his plea ſo as to make a new defence, becauſe it is to 
take advantage of a forfeiture, $3 

Motion to amend the original writ and A ee in guare 


impedit, and though urged, if not amended, / months be- 


ing paſſed, a lapſe would incur; the court denied it. Et 
per cur. The doctrine of amendment of original writs, which 
is not by common law, but by ſtatute, 8 Hen. 6. is ſettled 
in the books: 1. For neſcience or miſpriſion in the clerk. 
2. There muſt be ſomething to amend by. In this caſe 
both theſe requiſites are wanting. The court will take care 
that the ſuitor ſhall not ſuffer by the officer's error, If 
the miſtake is the attorney's, the party muſt ſeek his reme- 


dy againſt him, We cannot amend it. The writ is agree- 
| | able 
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ot opting the Declaration, Se. 
e and there is nothing to amend by. 
tg; 
-& ei, Yackas is "not amendable, but muſt be quaſhed. 
E F7 . 40. 3 gh 


minifirator, and 
was never committed to him; 3 which defendant moved 
9 his declaration, by making it ſtand againſt defend- 
Ss ant as executor, and granted on payment of coſts. Barnes 5. 
| An amendment i in a declaration, alledging a new right of 
WES refuſed. Sayer 234. | 

Leave given to ſtrike out 800 J. in caſe upon promiſes, 
after plea pleaded, and to inſert 8000 J. every thing being 
in paper. Havers v. Banniſter, 1 Will. 7. 

Title of the declaration amended cording to the truth 
of the fact as to the time of delivering it. Symonds v. Par- 
minter and Barrow. 1 Will. 80. N 

The court will not give leave to amend a declaration after 
the term next after the term in which it was delivered. 
1 Wilſ. 149. 

But a new count may be added within the next term 
after the delivery of the declaration, if not alledging a new 
right of action. 

The plaintiff after plea pleaded, or after the end of the 
ſecond term, ſhall not add a new count to his declaration (as 


ing his declaration. Sayer. 97. 151. 172. 


count within wo terms, — becauſe the plaintiff is obliged to 
declare within tt-α²e terms, otherwiſe he will be out of court, 
and a new count is the ſame as a declaration. 1 Wilſ. 223. 
Leave given to amend the memorandum in B. R. by mak- 
ing it a particular day in term—though the action on a e 
ſtat. Nyat. qui tam v. Eyland, . - | 
Memorandum of a bill not amendable after judgment of 
reſpondeas ouſter, 7 a demurrer to it by the deſendant for the 
ſame cauſe for which the amendment was aſked, Burgeſs 
v. Periam. Ld. Raym. $24 . 14; 
All rules to amend are upon payment of coſts. Loft. 
155» 
| The declaration Was ordered to be ſpecially entitled on 
motion of defendant, to enable him to prone a plea of tender. 


Smith v. Key. Sers. 6 38. 
Vol. I. | I Leave 
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n common life fg plaintiff declared againſt de- 


e pleaded that adminiſtration 


an indebitatus aſſumpſit, or the like) under pretence of 78 


The rule is, that plaintiff muſt apply for leave to add a 
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amendable, and ſaid to be fo reſolved by the- bouls: of lords, a 
with the concurrent opinion of all. the en Ypanieonlide- 75 


ration of Gage's caſe. 5 Co. 45. bt... 8 Wb 
But a return of a writ may be amtnded; "ord Mar is r 
warranted by the award upon the roll, and- thereforg\being © | n 
made different from that, it may be amended- L 
And the feſle of a judicial writ is amendable. rel: 64. be- n 
cauſe theſe are but miſpriſions of the clerk... „ 
And a diflringas, where a blank was left 5 the rd 
debiti, was amended by the venire, which was right, 2 Ld. 
Ray. 1144. 
The title of the declaration was amended by making it of 
a particular day, viz. the return day of the pluries diſiringas 
which was ſued out to compel an appearance, and to which 
the defendant appeared, to Jet in the defendant to plead a 
dilatory plea, viz. that Mr. Wiltes was outlawed. Wiltes v. 
Earl of Halifax, in C. B. 2 IWilſ. 256. 
' Plaintiffs having occaſion to make a long alteration in the 
declaration, moved to withdraw it, and declare de novo, and 
obtained a rule which was diſcharged, being unprecedented, 
Plaintiffs then obtained a rule why they ſhould not have 
leave to amend the declaration, 'putting the amendments in 
the rule. On ſhewing cauſe it appearing that the amend- 
ments were not matter of new title, and that the papers were. 
in counſel's hands who died before finiſhing the declara- | 
tion, the rule was made abſolute on payment of coſts. 
Barnes 25. | 
In a gui tam action for uſury, the declaration was. amend- 
ed, by altering 100 J. (the ſum ſtated to be lent) into a leſs 
ſum of 88 J. and this was after the record had been made 
up, carried down to trial, and withdrawn by the plaintif: 
Mace qui tam v. Lovett. Burr. 4 pt. 2833. 
All clerical or other miſtakes in a declaration or iſſue, 
may be amended by ſummons before a judge; the order made 
7 | thereon ſometimes gives the defendant an imparlance, and 
' 1 ſometimes — the party applying to fs. 
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one of the judges. 
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&c. are local, and muſt be laid. in that e 

the land lies: gn 

Actions of treſpaſs guare nfo eki. mul 

the county where the wrong was dong... A 

But tranſitory actions, as actions of debt, detinutz; ae. 92 0 

annuity, account, & c. may be laid in nene, whey: the | 5 0 
plaintiff pleaſes. 

Treſpaſs or Trover for goods- fall impriſonment; ander, 
actions for eſcape, deceit, of on a falſe. return, ions 
againſt carriers by land or water — on the fatute of ufury, © 

 aftions upon the caſe and covenant, ought to be laid in their 
proper counties, and not elſewhere. Reg. Mich. 1654. and 
attornies knowingly laying them out may be ſeverely pu- 
niſhed. bid. 

If the place where a bend or other ſpecialty was made be 

inſcribed in the body of the bond or ſpecialty, the Yenue 
ſhould regularly be laid in that county: but where the 
place is not mentioned in the body, it may be Jaid in any 
county. | | 

All ſuits on penal flatutes ſhall be laid in their proper 
county, and if, on the general iſſue pleaded, the offence be 
not proved in the ſame county in which it is laid, the de- 
fendant ſhall be found not guilty. 21 Fac. 1. c. 4. 

Venue not changeable in an action for ſcand. mag. I ev. 56. 
Vent, 363— 4 —5. 2 Mod. 215. 2 Jones 192. Carth, 
400. Skin. 40. Salk, 668. 

Action for ſcand mag. was laid in Middleſex, and motion 
on the common affidavit to change the Venue to Suſſex and 
Lord Shafleſbury's cafe cited where the Venue was changed 
from London into Middleſex. But per cur. that was by 
reaſon of the great influence he had in London—and motion 

denied. Duke of Norfolk v. Alderton. Carth. 400. : 

Like motions denied in 2 Str. 807. 2 Ld. Raym. 1418. 

In Covenant the Venue not changeable. Taylor v. Becket. 
Lev. 307. 

n an action of eſcape, it is not of courle to change the 
* Per Holt. C. J. Salk. 670. 

Debi for rent laid in London on 5 parol demiſe of lands in 
Kent, and the court refuſed to change the Jenue, ſay ing, they 
never do it in debt. Stra. 87 „„ 
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| And herein of changing the Venue. 


AS cannot be changed” if the action be on a ' ſpecialty. 
WS on 4 
27 e nr ehen :e we an aQion' for a falſe return.” Salk, 
1 55 Joy court. won t change the Panue for a carrier, for the 
Say neplect is. tranſi itory, and not material where it was: Salk, 
© OS. otherwiſe: perhaps in di leit, or where there is an ac 
, tual misfeazance. Ibid. 
© Venue not Sangre ble in an aQion on the e fatute of uſury. 
_—_ Andrews 66. 
Action againſt the Heriſf 77 London for. fal ſe impriſonment, 
And laid in Middleſex, and the Venue was changed into Lon- 
don on the common affidavit, but afterwards it was brought 
© back into Middleſex ; it being faid, that the officer of the 
Compter was ſubje& to the ſheriffs, and ſo there could be 

no good trial. Salk. 670. 5 

The action was laid ein the county of Poole, and for a 
duty claimed to be due to the corporation. And on motion 
the Venue was changed to Hampſhire, it appearing manifeſt- 
ly there could be no fair trial in Poole. Adayor of Poole v. 
Bennet. Stra. 874. | : 

Per cur. in 22 v. Saladine. 4 Burr. 1564. We are 
all of opinion, that in tranſitory actiens the court ought to 
change the Venue, When it appears upon the circumſtances 
laid before them, that there is a probable ground to appre- 
hend that a fair, impartial, or at leaſt a ſatisfactory trial can- 
not be had. 

Venue laid in London, motion to change it to Salop, on af 
davit that the cauſe of action aroſe in Denbighſhire, and 

 Salop was the next Engliſh county. Per cur. It cannot be 
done without conſent ; and juſtice Denniſon ſaid, it was de- 
nied to him. Mich. 8 Geo. 25 Lloyd v. Williams. Ld. Raym. 

115 8. 

A rule to ſhew cauſe why Venue ſhould not be changed 
into J/ales, on * of ſervice, was made abſolute. 2 Stra. 
1220. 

The ſame Solve, 
2450. 

But it ſeems, that it is meant thereby that the Venue 
ſhould be changed into the next Erg!ifh county. Will. 421. 
Sayer 48. | 

On motion to change the Venue from Bristol i into the adja- 

cent county, the court ſaid, take a rule to try the cauſe in 
13 the 
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Waddington v. Thetwell, 4 Burr. 
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218 Or the Genus 
And herein of changing the ae 


the next county, the way is not to change the 2 but br 


to try it in the next county. 1 Vi. 77. | 
Venue not to be changed into a county Al Bits 807, 
Barnes 488.—But it was changed into Cheſter," becauſe; the 
court can ſend down the record by mittimus. ILA. Raym, 
1418. and vide 1 Wil. 222, ; N . 
Venus not to be changed into a third county, without con- * 
ſent. Stra. 1216, 2 
The court won't change the Midas” tate either of the IS | 
northern counties preceding the Spring circuit. 3 Will, | 
138. | 
The court won't change the Venue but into A county | 
where the whole cauſe of action aroſe, 1 Wilſ. 1978. as 
Venus may not be changed from a county at large, into a 
e and county. 2 Barnes 388. 
ut it has been changed from 2 county at large into the 
city of London. Ibid. 
And it may be changed from one county and city, into anos 
ther county and city, Pra. Reg. C. P. 429. But it cannot 


be changed into Hull, Canterbury, &c. becauſe it is not 


known when an aſſize will be held there; nor into the city 
of Worce/ter or Glouceſter, out of the county at large, becauſe 
the affizes for the city and county at large are held at the 
ſame place, But all this is in the diſcretion of the court. 
Barnes 490. 

Venue was changed into the next county for want of a fair 
trial in the proper county. 1 Wilſ. 298. 

Venue may be — mn, in B. R. in an action upon a pro- 
miſſory note. i.. 173. —but the practice is e in 
C. B. Sayer 7. 

Defendant cannot move to change the Venus in any action 
until his appearance be entered. EAIH. 24 Car. 2. 

In tranſitory actions, the plaintiff, after the e/oign day of 
the ſubſequent term after the appearance, ſhall not alter his 


own Venue, though he would pay coſts or give an impar- 


lance. Stra. 211. 858. 
The Venue may be changed in hcal as well as tranſitory 
actions, on occaſion. Per Earl Mansfield, Loft. 50. 
In a tranſitory action at any time before plea pleaded, on 
affidavit made, ** that the plaintiff's cauſe of action (if any) 
aroſe in the county of A. and not in the county of B. as laid 
in the declaration, or elſewhere qut of the county of A.” 
the defendant may move the court to change the Yenue, 
which the court will do. ger 77.1 But if the anger? 
W 


2 * 
in qa A 


119 


5 4 And 1 been of 0 che Venue. 


"will Sd rtake to ive. ee evidence of ſome matter in 
| . ilfue 27. ſiog. in . the action ſhall be there continued. 


75 * — » 


: * 3 Ne at mac! in | ſuch caſe plead to the new action 

as he. mould have done to the former without delay; and 
the Veiul may be changed in this manner, though the de- 
bende comes in on the exigent, Mich. 1654. C. 8. 

Notwithſtanding defendant has applied for further time to 
lers he may move the court to change the Venue in thoſe 
caſes where the Vanue may be changed by the courſe of the 
court. Aich. 16 Geo. 2. C. B. The ſame practice in 
B. R. 

Venue may be changed after a judge's order for time to 
plead in B.'R.——Sed quere in C. B. vide Sayer. 207. 


In Barnes 478. ſaid it cannot, nor even after a ſummons 
before a judge for time to plead, though the ſummons be 


diſcharged and no order made, 

But after an order for bail he may. Barnes 483. 

So after an order for an imparlance. Barnes 4$7. 

But ſince the foregoing caſes, it has been held in C. B. 
that a ſammons, or order for time to plead, ſhall be no bar 
to a motion to change the Venue. Barnes 489. 

Venue may be changed after a judge's.order for taking no- 
tice of trial in Middleſex. Wil. 245. 

Note, On application to the court to change the Venue, no 


notice of motion is neceſſary” to be given to the adyerſe 


party, or his attorney, 

Where a rule is made to changes a Venue, . the plaintiff 
would bring back the Venue, the rule muſt be . to | give ſome 
evidence of the matter in iſſue ariſing in that county, ——and 
where the plaintiff will be bound to give ſuch evidence, the 
court won't change the Venue. 

Where the evidence neceflary to ſupport the action ariſes 
in tu counties, the plaintiff may lay the . in which 
county he will, Salk. 669. 

Where either party ſuggeſts ſpectal matter * awarding the 
Venue out of the common courſe, a copy mult be given the 
other party in reaſonable time for them to confider before a 
Neint dedire is entered. Brocas v. city of London. Stra. 235. 

Defendant muſt move to change the Venue betore plea 
pleaded. So plaintiff muſt in like manner move to dilcharge 
the rule, on undertaking to give material evidence before 
replication or plea. Quære tamen, as to the plea, for plain- 


tit may not have tim, becauſe the defendant may give a 
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And herein of changing the Pre. 


Ae 


25 i Xs: 5 


C3 8 


als at the ſame time he ſieves the rule to change 
| Dickenſon v. Fiſher. Stra. 8 88. | 
If a declaration be delivered fo early. in ke that tie — 


fendanr has eight days in that term, he cannot move to 8 xg 


change the Venue the next term. Ajplin v. Gray. Strj-211... 


The defendants. 1 in their plea, after 2 rule for 5 


ſhewing cauſe why the Venue ſhould not be changed, and 


before it was made abſolute; the court held that the putting pet 


in the plea by inadvertency was no waiver of the rule, and 
gave the defendants leave to withdraw their plea on pay 
ment of coſts, and made the rule for changing the Venue 
abſolute. | Tin. 24 & 25 Geo. 2. C. B. Herbert v. Flower 
& al. in trover, | 

Defendant after obtaining a judge's order for time to plead 
on conſenting to rejoin gratis, and taking notice of trial 
at the fitting after term in London, obtained a rule ui for 
changing the Venue from London into Eſer, which was diſ- 
charged, — for though an order for time to plead, is gene- 
rally no reaſon againſt changing the Venue, yet if the de- 
fendant's attorney will conſent to take notice of trial in the 
county where the action is laid, that conſent ſhall bind him. 
But if the judge had known the defendant's intention of 


moving to change the Venue, he could have made his order 


without prejudice to ſuch motion. Trin. 28 Geo. 2. Hunter 
v. Gray, and Smith v. Gray. Suppl. to Barnes 59, 60. 

After the Venue is changed upon the common affidavit, 
the court will not alter it again upon an affidavit that the 
witneſſes live in Scatland, and will not come ſo far as 
London, but are willing to come to Carliſle. Fogoe v. Gale. 
B. R. 1 Wil. 162. 

Defendant on motion and common affidavit had obtained a 
rule to change the Venue from Middleſex to Cumberland; and 
the plaintiff had altered the iſue accordingly, and delivered 
the ſame ſ altered to the defendant's agent; and then ap- 
plied for a rule to ſhew cauſe why the Venue ſhould not be 
brought back to Middleſex, which the court diſcharged, 
but without coſis. v. Boddington and others. Mich. 20 
G. . B. N. 

Rule nj diſcharged, the words of the affidavit, where- 
upon the rule was made, being that the action did ariſe in 
the county of Bucks and not in the county of Middleſex, or 
elſewhere out of the county of Bucks, to defendant's knowledge 
and belief, which is not poſitive, and therefore inſufficient. 


Barnes 478. 
In 


255 0/2 525 motion OG hte; as Fink onde the lat 


tj of terms the court; will not make a rule; for the plain- 


has no "ime to ; ſhew cauſe. Pracb. Reg. 426. 


"Bite if the declaration | be delivered ſo late, that the defen- 


"on hg Ts 9 „ Jaft N of Weak 8 move 


1 * 


8 Ms f is a ben eas he 1 may hay a e Aion | 


"Ih the wounty of Middleſex, for his atten dance is ſuppoſed 
to be contibually in the courts ts at V efminſter. 2 Show. 176. 
Mad. 64. Styles 460. 

And if the defendant is a barrifter, he- may have the 
nus changed into Middleſex in Wi ee . 
Salt. 666. 

A A ſorjeart at law bes the like piivilens in C. B. 

Barriflers, &. are entitled to this privilege, es they 
have diſcontinued practice, and have lived in the —— 
for ſome. years paſt. 2 Show. 242. 


The Venue was changed from Middleſax upon the common 


affidavit, that the cauſe of action (if any) aroſe in Hamp- 


ſhire. But on ſhewing cauſe that plaintiff was a barriſter 


and maſter in Chancery, the rule was afterwards diſcharged. 
Hil. 2 Ces. 2. Burroughs v. Willis. 2 Ld. R. 1556. 
2 dtra. g 15 9r. 

But in C. B. If a ſerjeant at law, or an attorney be plain- 
tiff, and ſues by capias, and not by writ of privilege, the 
Venue may be changed, for he has thereby waived his pri- 
vilege, and is to be conſidered only as a common perſon. 
Pratt. Reg. C. P. 420. Barnes 346. 338. Prat. Reg. 
C. P. 419. | 

If an attorney is 3 and lays the Venue in Middleſex, 
it ſhall not be g — otherwiſe if in London. Salk, 
668. Barnes 479. 

Defendant moved to change the Venue from Middleſex into 
Suffolk. Plaintiff ſhewed for cauſe that he was an attorney 
of the court, and therefore had a right to lay his action in 
Middleſex : But it appearing that lene had not declared 
in perſon but by N. C. his attorney, the Venue was changed. 
Barnes 479. 

But where an attorney or effirer of the court is de efendant, he 
has no privilege concerning the Venue. Carth. 126, 
Shaw." 148. Barnes 482. — And even where an attorney 
was plaintiff the Venue was altered upon affidavit, becauſe 
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If an attorney ſues by Et ihe. of ach 


An _atretney:;cannot; change the Vin 
chere! is another defendant Joined.” er 75 
Alert of 2 brouglit an action 


— Salk: E 78 2 * r ee 
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In B. K. Wt an attorney is Aude * may — SU 
the Venue into Middleſex. Stra. 1049. — But in C. B. 


it is not alone a ſufficient eauſe to change the Venue. 


Barnes 1 — Prat. Reg. C. P. 419. 
But note; Where all ſuch perſons ſue, or are ſued in 


auter droit, as heirs, executors, or adminiſtrators, they loſe 


of coſts. If the amendment could not be made, the plain- 
tiff muſt loſe his remedy x 3 de is now too late to bring a new 


their privilege. 


In caſes where the plaintiff cannot regularly move to 
change the Venue, he may do it in effect by moving to 
amend; and it was done in this caſe by ſtriking out 


- Dor ſenſbirs and inſerting Midalgſer. Stroud v. Tilley. 2 


Stra. 1162. 

And in the caſe of Rivett and others v. Cholmendeley, the 
court ſuffered this amendment, on the authority of the fore- 
going caſe, even after the d:fendant had changed the Venue 
on the uſual affidavit. Stra. 1202. 

The action was on a remedial law, and by it the plaintiff 
was confined to bring his action within fix months, and to lay 
it in Middleſex, By miſtake the plaintiff's former attorney 
laid it in London inſtead of Middleſex; and the miſtake was 
not diſcovered till after plea pleaded and iſſue joined. On 
which the plaintiff moved for leave to change the Venue 
from London to Middleſex, which was ordered on payment 


action, 


= — 
N 
- 4 = oh. 2x2 win 

P — — SIT —— 


c 
— — 2 — — 


— —— — ——— vu art i'm 
nee oe. 


Gears . 


Cr 


o 


, 
nt Og Stn e 


era a CE? 
5 584 4 2 = 
ST Ea 


* 


Ow ag 
„ . 

* - = 
„ . 


> . 


— 


8 


rer 
7 


D — 


- 


- 
ry 


6 
” ” 
bo 


Ee 
ſtead 


4 


ged 
tiff's 


+ 


of 


mend 
in 


* . 


£ 


discharge 


Fl 


15 


* - 
" 2 * 


. 
4 


"TAS. | 


* 
oy + 


be; 


- 
o 


PS « 
ain 


8 


R © 


li- 
I 


Par! 


act 
CY 


y 


WA fl 
1 


— 9 % 4 
A * #5 


act 


. 
2 


= 


* 


V 
ic 


2 


of: 


ance, 


Bk 
d pl 


* 


by 


5 
* 
„ 


fle 


e lays 


by 


* 


* 
- 


CY 


* 


t 


OS. £ 
to make 


ticul 


ba 


\s 


' #4 y 
* 
ment 80 
13 * & * 


* 


1 


, 


” #% 


een 
alter 


ar 


ty. 4 


„ſpe 


men 


* 


ſon 
caſe. 


2 
OV the 
In 


aittiff 
tract debts 


'p 


— 


* 


b 


of-the'debj 


* 


anoth 


in a 


per 
this 
adminiſtra- 


* 


* 
* 
9 


* 


FED 


3 

le: 

s are 
9 25 
void 


ſeems t 


ab] 


2 
7 


amend 


\ 


fellow 
und: 

an 
1 


. 


* 


& Py - 
in 
Y 1 * 


— 
* 


4 


tion which: prot 
Barnes 19. | 


i 
„ 


is 


LLA 


* 


% 


* 


' exor. v. Foſter 


7 


© 
. 5 


* 


* 


* 


- 


* 


. 


* W— — - 
23 
— — — — — — 2 — 


— 


f 


Q 


j 
} 


| 
| 
F 


— a 


59 aud ONE, : 
270 DER 2 df: Raying \Proceedin 


> 5 . wo Ir bd "LW Mr * * 
BN gets” er 


wo”, ter deer aon elite 


Ik plaintiff: urs WOES >; 585 jpinder in aer, 


+ +. 
"A 4 


pe 
ang N 5 75 
1 me 


0 3 after: 
25 


, #54 1 ot le 25 
Ir e Rains Wee e 8 
his action, he may dont: 35 Tame? 8 

Ht on x ag fl | 


payment of coſts. 


it muſt be moved in court. ove 1753: 8 Sax þ 
Vite Bernd, 171. ee e e ee ee 

After argüntent upch 2 0er to defendant's ier "Ne 
court - refuſed to let the plaintiff withdraw His! demurrer, 
but gave leave to diſcontinue? on payment of coſts. Hit. 
. ibid. 

Executor: nals adminiſtrotors pay colts. vn diſcontinuing. 
4 Burr. 1451. — 1584. Barnes 169. where they have 
l brought their action wrong, — aliter nun. 

Motion on behalf of plaintiff adminiſtrator to diſcontinue 
without payment of cis. Action, ejeAtment, and plaintiff 
did not diſcover defendant's title till the record came down 
to trial ; when finding it good againſt him, declined going 
to, trial. The motion was granted, on plaintiff's agree- 
ing not to bring another action without leave; but the court 
ſaid it was not a matter of courſe, but depended entirely on 
the tranſaction being fair, a and no /ache on part of plain- 
tiff. Note, this caſe is the ſtronger, as plaintiff had 
undertaken to try the cauſe peremptorily on judgment being 
moved againſt him as in caſe of a nonſuit for a former delay. 
Burr. 4 pt. 1928. 

Avowant in replevin cannot have a rule to diſcontinue, 
for though he is an actor in _ yet it is the plaintiff's ſuit, 
Stra. 112. 

Rule for judgment 1%, Kc. after argument upon a de- 
murrer and joinder to defendant's plea, and motion for leave 
to diſcontinue denied. Turner v. Turner. 2 Ld. Raym. 8 56. 
Barnes 169. 

If plaintiff diſcontinues, it is always on payment of coſts, 

Action againſt defendant by a wrong name, to which he 
pleaded in abatement: Thereupon, without more, the 
plaintiff declared againſt him de novo, by his right name; 

A | | to 
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220 wink, 97 action. After, Which 
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that defendant did not know the la that the eres 
tiff's attorney might give an account who his client was, 
and where he lived. But the court refuſed it, ſaying, it 
had never been done but in a gui tam. Braceby v. Dalton. 
Stra. 705. 

An attorney of B. R. was ; ordered to pay colts, where- 
plaintiff could not be found. Stra. 402. 

Infant ſued by guardian, and defendant moved that plain- 
tiff's attorney might give notice to him of the place of the 
guardian's abode, on affidavit that he did not know him, 

and that he had heard that he was of mean circumſtances, 
granted. Et per cur. It is often done in caſes of qui tam, 
and infants, Tomlin v. Brookes, 1 Will, J. 246. | 
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Fi. We . 3 "x3 Care 7 55 F 1 
a OS J But i t e fut be by orig tn B: Roche racice; is the 855 
DEW "fas a5 in. CB. which. 18 JVC 85 
5 5 0 I plaintiff does not declare after th en ;of : the er jpg bo 0 5 525 
. . after the writ is returnahle, and defendants have. ap- BE 2 


3 - and given a rule to declare either at the: end of tile Ls on 
= -aidenſuing term, or in 4 days after, and * demanded; a dee ©  .- 
r claration by note in writing, the defendant may fign a on- 
wg -  _proſs at any time in the vacation of ſuch — — and 
VE: 4; not after. — Hil. ꝙ Ann. Mich. 1 Geo. 2. — Harr, 
© New Pract. B. K. 3 Et per Maſter Owen. 
A nonproſs may be * igned, Fo? the declaration ſhould be 
tendered after the end of the ſecond term. 12 Mod. 217. 
A latitat was againſt five, and one ſigned a nonproſe, and 
it was held ſufficient for all. ibid. 
hut it is ſaid that the practice of B. R. is, that if a de- 
elaration is delivered after the fecond term; but before a 
nonproſs is actually ſigned, you cannot afterwards fign a 
nonproſs. 
The defendant did not file bail within two terms, and 
plaintiff did not declare after the end of the ſecond term; 
but before the third term defendant filed bail and entered a 
If nonproſs, On motion to ſet it aſide the court referred it to 
a - the Maſter, who was of opinion, that a nonproſs could never 
it | be ſigned unleſs bail were filed within the two terms. Holmes 
i vi. White. K. B. Eaſt. 11 Geo. 3. 
114 A latitat was awarded againſt four defendants, the plaintiff 
117 was nonſuited by every one of them /everally for not de- 
i claring againſt them in two terms; and 305. coſts awarded 
| to every one of them; but it was held ill. For per 
| Holt, c. j. though the plaintiff might declare againſt them 
| ſeverally, yet as the writ was awarded againſt. them jointly, 
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>. # declafe in two terms, Reg. 163 55 fl 155. ut. . 8 
3 M. ſ. 3. 14 & 15 Car. 27 KA Ee, 8. Geo. 1. - 


3 Mr: Cotoper clerk of the tales 1 in 1 K. R. doubted whe⸗ 
ther he might not ſign it as ſoon as Bail filed, becauſe 
the plaintiff had not declared within two: terms; but 
that ſeems impoſſible, — But 9. If he could not 
ſign it at the end of two terms after bail filed. Vide 
Priſoners, poſt Vol. 2. 


In aſſumpſit againſt two on a joint contract, if one pleads 
bankruptcy, the Plaintiff may enter a nonproſs as to him, 
and it don't diſcharge the other, and that is the proper 
way of doing in ſuch a caſe. 1 Vil. 89. Note and Chiſ- 
well v. Ingham, in error, B. R. And vide 10 Anne, 


c. 15. / 3. 
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17 He: can ever ſign 4 wouproſe? In C.. plaintiff muſt | 


In treſpaſs againſt ſeveral, the plaintiff may enter 


nonproſs as to one or more and go on againſt the reſt. ibid. 

In B. R. the plaintiff's attorney was ſummoned before a 
Judge to produce his client, — and the judge made an order, 
that unleſs he produced him within a month, the defendant 
ſhould by conſent be at liberty to ſign a nonproſs. He did 
not produce him within a month, and the nonpreſs was 
figned ; and on affidavit made that no ſuch man as the 
plaintiff could be found, the court on motion made a rule 
upon the attorney to pay the colts; and afterwards, upon 


an affidavit that they were demanded and unpaid, the 
court granted an attachment againſt him. Gynn v. Kirby. 
Cera. 402. 


Motion was made to ſet aſide a nonpros ſigned for want 


of a declaration, which had been demanded ef plaintiff's 
attorn y 
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2 departure in ſpite of che court, and, uſed to 


and a compleat d icharge of the action, and is eonfidered as 
ew that the 
- ne ceaſes to proſecute: his ſuit for ever, 2 "Whereas 17 
nonpros or von ſuit is no bar to another action, but a FUraxit is 
and may be pleaded as ſuch. 1 Milſ. 9o. SG | 

After a nonprofs.t to an action wherein defendant was bel 


| 21258 ſpecial bail, — and a new. ation brought, the defendant 
may be held to ſpecial bail alſo. Str. 439. Turton v. 


Hayes. 


But it is the practice in C. B. to diſcharge on 


common bail only. 


A nonproſs is in the nature of a final judgment, and is 


ſigned in the ſame manner by making an incipitur on a 
double half-crown ſtamp and roll, which the clerk of the 
judgments will mark; after which you may immediately 
tax coſts and ſue out execution, or bring an action againſt 
the plaintiff on the judgment. 


An attorney cannot enter a retraxit. Coux v. Lowther, 


Ld. — 598. It muſt be done in propria . 
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Ok Imparlance. 
N the King's Bench there can be no Special Imparlance 


without leave of the court. EA,. 5 Anne. 
If proceſs is not returnable N 9 8 the third return of 


term, defendant is entitled to an Inparlance. 


But if proceſs i is returnable before the third return of term 
and declaration is delivered or filed, and notice given before 
the laſt four days of term, the defendant i is not entitled to an 
Imparlance. Mich. 5 Anne. 

After an Imparlance, whether general or - ſpecial, ſemper pa- 
ratus is no plea, becauſe by craving an Inparlance, it appears 
he was not * ſemper paratus. Giles v. Hart. Carth. 413. 


Vor. I. x ." ©? 


130 


Ok Imparlance. 


N the Cominon Pleas, if proceſs is not returnable till the 
fourth or laſt return of term, defendant is entitled to an 


Imparlance. 


If proceſs is returnable the firſt, ſecond, or third return of 


term, and plaintiff declares in London or Middleſex, and 


the defendant lives within twenty miles of London, he ſhall 
plead within four days after declaration delivered. Trin. 8 
Geo. 2. | „ 
| But if plaintiff declares in any other county, or defendant 
lives aboye twenty miles from London, the defendant ſhall 
plead within eight days after declaration delivered, and no 
Imparlance. Mich. 3 Geo, 2. h 


If defendant pleads in abatement in a ſubſequent term a 


| ſpecial Imparlance muſt be procured within the finſt four days, 


which the prothonotary grants of courſe if the defendant is 
entitled to an [mparlance. Pra. Reg. 1. 2 Vol. Rules & 
Orders K. B. & C. B. 78. | 

If plaintiff amends his declaration and pays cofts, defen- 
dant ſhall have no Imparlance. Pract. Reg. 18. | 

No Imparlance after a peremptory rule to plead. 2 Barnes 
181. 208. | | 

| Tmfarlance denied where notice hid been ſerved, though 
not indorſed on the declaration. 2 Barnes 182-3. 185. 

No Imparlance in real attions, 2 Barnes 2. 

Nene in quare impedit after peremptory rule to plead. 
2 Barnes 181. Vitzwilliams v. Bp of Hereford and others. 
Tr. 13 & 14 Geo. 2. the court would not grant an Jmpar- 
lance, though the declaration was delivered after the Eſſoign 
day (viz. 4th June) there having been a peremptory rule to plead, 
after which there can be no Imparlance. 

But this argues, if no ſuch peremptory rule, the practice 
would have given an Imparlance, as the declaration was de- 
livered after Eſoign day of term. But obſerve this is not in 
London or Middleſex, Ibid. 185. After rule, M. 1 Geo. 2. 
defendant was entitled to Jmparlance till Mich. 3 Geo. 2. took 
It away. | | 

26th April 1763. In a caſe ariſing in Middleſex, the 
writ being returnable the laſt return of Hilary, and declara- 
tion delivered within two days of Eaſter, a judge made an or- 
der for an Imparlance till the firſt day of next term, and all 
the ſecondaries aſfitmed it to be the practice. 


And 


N 3 RR * 8 


c. B. Ok Imparlance. 131 


And in January 26 1764. On ſummons, for Imparlance 
till next term, the. writ being returnable the laſt day of 
Michaelmas term preceding, and the bail having juſtified the 
zcond day of the then Hilary term, and declaration delivered 
afterwards on that day, the judge ordered Imparlance accord- 
ingly, becauſe the plaintiff ought to have delivered a decla- 
ration de bene eſſe before the term. And the next day Mr. 
Paramour the ſecondary was aſked as to this practice, who was 
clear that the Imparlance was rightly granted, as plaimt:ff 
ſhould have delivered his declaration de bene eſſe, and given a 
rule to plead {but not have demanded a plea, for that might 
waive the exception to the bail] and that declaration de bene 
eſſe ſhould have been ſo delivered before the Ein day of term, 
for even delivery in ſuch cafe on the E/:ign day would have 


been too late, 
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B. R. 
Of Pleas in Abatement. 


When to be pleaded. 


T O Plea in Abatement can be pleaded after a common im- 

parlance. Eaſt. 5 Ann. And ſuch plea muſt be 
pleaded within four days, though a rule to plead is not given. 
Stra. 1192. 1 Wilſ. 23. And Sunday is to be counted one 
of the four days, unleſs the laſt, Eft, 5 Anne, 


— 


If the declaration is delivered ſo late in term, that the 
defendant is not bound to plead to it that term, he may 
within the firſt four days incluſive of next term plead any 
Plea in Abatement, or to the juriſdiction of the court, as of 
the preceding term. Eaſi. 5 Anne. | 

No Plea in Abatement after bail-bond forfeited. Salk. 519. 

The plaintiff may enter a Nil capiat per Billam or Breve 
after a Plea in Abatement, without paying coſts. 

A defendant can never have two dilatories, 


Note, The courts never will give leave to amend a Plea 
in Abatement, 


What 


E RE 
Of Pleas in Abatement. 


When to be pleaded. 


O Plea in Abatement after a general imparlance, without 

obtaining a ſpecial one, which muſt be within ng? ny 
days given by the rule to plead. 1 Barnes 149. 2 vol. Rules 
and Orders in X. B. & C. B. 63. 

Plea in Abatement muſt be pleaded within the firſt four 
days after declaration delivered or left in the office, though 
no rule to plead given, unleſs defendant gets a ſpecial impar- 
lance. Att. Pra. 160. Prad. Reg. 286. 2 vol. Rules & 
Orders, K. B. & C. B. 63. 

If the declaration is delivered ſo late in term, that the de- 
fendant is not bound to plead to it that term, he may get 
a ſpecial imparlance and plead in Abatement within the firſt 
four days of next term. Prat. Reg. 1. 2 vol. Rules and 
Orders, K. B. & C. B. 78. | | 3 

The ſame in this court. | 

The fame in this court. 1 Barnes 92. 190. 


The ſame in this court, 
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134 Df Pleas in Abatement. 


What Pleas in Abatement require an Affidavit. 
Y 4& 5 Anne c. 16. No dilatory plea ſhall be re- 


< ceived in any court of record, unleſs the party of- 


& fering ſuch plea do by affidavit prove the truth thereof, or 


« ſhew ſome probable matter to the court to induce them 
<< to. believe that the fact of ſuch dilatory plea is true.“ 
An affidavit made by attorney is ſufficient, Pra#, 


Rep. 6. 


A Plea in Abatement without an affidavit to ſupport the 
truth of it, is no plea, and the plaintiff may ſign judgment 
in/tanter, as if no plea had been delivered, 

That there is another executor beſides defendant. Pra? 


Reg. 4. Infancy in defendant. 1bid. 5. 


Note, A foreign plea muſt-be ſigned by counſel, and in- 
groſſed and put in on oath, that is, it muſt be ſworn that it 
is true, or ſuch plea is not to be received, for thereby the 
party endeavours to ouſt the court of juriſdiction. Til. Reg. 
299. Stile. 373. 485. Hetley 126. | 


And if a foreign plea is not ſworn, where it ought to be, 


the plaintiff may gn judgment by Nil dicit. Stile 225. 


Carth. 402. So in C. B. 


7 


— 


What Pleas in Abatement do not require an 
Affidavit. 


| ANT of addition requires no affidavit, becauſe it 
appears on the face of the declaration, Pra. 


Reg. 5. | 
Cepit in alio loco does not: Nor need it be pleaded in four 


days. 2 Barnes 281. for it amounts to a plea in bar. 


Parol demurrer by an infant does not. 2 Barnes 206. 

Ancient demeſne does not. Raym. 1418. Sed Pratt. Reg. 
2. 2 Barnes 151. cont. wide 4 Burr. 1048. Hatch again 
Cannon in C. B. 10 Geo. 3. held that this plea cannot be 
pleaded without leave of the court, which muſt be moved 
for on affidavit. IB 


Ot Pleas in Abatement, 135 


Of the Judgment upon a Plea in Abatement. 


F. judgment is given for defendant on his plea in abatement 
1 and iſſue thereon, the judgment is fund, Breve or narratio 
caſſetur. 

If for the plaintiff the judgment is quod reſpondeas ouſter : 
But if iſſue be joined on a fad in a plea in abatement as well 
as in a plea in bar, the judgment is peremptory quod recupe- 
peret. For whenever a man pleads a fact which he knows to 
be falſe, and chuſes to put the whole weight of his cauſe 
upon ſuch an iſſue, when he might have pleaded in chief, 
it is an admittance that he had no other defence; and there- 
fore, if a verdict be againſt him, the judgment ought to be 
final, as every man muſt be preſumed to know whether his 
plea be true or falſe. Velo. 112. Vent. 22. 2 Show. 42. 

l. 29. 
: 1 pleads in 3 and plaintiif A to 
it, and there be judgment upon the demurrer for plaintiff, 
there muſt be a reſpondeas ouſter awarded, becauſe every man 
is not preſumed to know the matter of law, which he leaves 
to the judgment of the court, 

If defendant demurs in abatement the court will give 
final judgment, becauſe there can be no demurrer in abate- 
ment—for if the matter of abatement be dehors, it muſt be 
pleaded, if intrinſic the court will take notice ex officio, Salk, 
220. pl. 7. 6 Mod. 198. 

Defendant pleaded miſnomer in e to an action of 
aſſumpſit; plaintiff replied, that he is known as well by one 
name as the other, and thereupon iſſue was joined, and ver- 
dict for plaintiff; but the jury did not aſſeſs the damages. — 

In ſuch caſe, the court cannot order a writ of enquiry to 
aſſeſs damages, to ſupply the omiſſion of the former jury in 
not aſſeſſing them, but à venire facias de novo muſt go; be- 
cauſe no attaint would lie againit the jury upon the tort of 
enquiry, were they to give exceſſive damages, that being only 
an ingueſt of office, whereas an attaint would lie againſt the 
jury who tried the iſſue, if they had given outrageous da- 
mages. vide 2 il. 367. 5 

So in treſpaſs, if Ga dane pleads a falſe plea, and on iſſue 
joined it be found againſt him, a venire facias de novo muſt 
go, becauſe in treſpaſs the whole recovery is in damages, 
which cannot be aſſeſſed but by the jury who paſſed upon 
the principal iſſue. 

Note, The difference in ſuch caſes is between actions 
which ſound only in damages, and actions where a ſpecific 
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136 Gk Pleas fn Abatement. 


Of the Judgment upon a Plea in Abatement. 


thing is demanded, as debt, &c. for in theſe, if iſſue is join- 


ed upon a fact in 4 plea in abatement, and verdi& thereon 


for the plaintiff, the judgment is peremptory quod recuperet. 


Upon a judgment of reſpondeas oufter defendant has four 
days time to plead, but this is ſaid to be in the diſcretion of 


the court. Comb. 19. : 


Defendant pleaded in abatement nul tie] perſon in rerum na- 
tura ; plaintiff replies, that there is, viz. at Vſminſter— 


| Demurrer inde and joinder, in which he prays judgment and 


his damages, which being in chief is wrong, for it ought to 
be, that he may anſwver over. Anon. B. R. 1 Wil. 302. 

If a defendant pleads in abatement, and concludes as in 
bar, that concluſion makes it a plea in bar, and in ſuch 
caſe judgment final is given; and not only a reſpondeas ouſter, 


So when a plea begins in bar, though the matter be in abate- 


nent, and it concludes in abatement, yet it is a plea in bar, 
and thereon judgment final ſhall be given. Vide Ld, Rm. 


1018. and authorities there cited. 


3 1 
Olk demanding Conuſance. 


HERE | franchiſes, either by utter patent or pres 


% 


V/ /cription, have a privilege of holding pleas within 


their juriſdiction; if the courts at Weſiminfleren- 
trench on their privileges, and they would have the cauſe 
determined before them, they muſt demand conuſance; — for 
_ a defendant cannot plead it to the juriſdiction, becauſe he is 
arreſted by the King's writ: But where the King's writ doth 
not run, the defendant is not legally convened, and there- 
fore may plead it to the juriſdiction. 4 In/l. 224. t 

As the demand of conuſance is made againſt the general ju- 
riſdiction of the King's ſuperior courts, and againſt the admi- 
ſtration of juſtice therein, the claim is always nicely looked 
into, and the ſuperior courts tie them down to the ſtricteſt 
practice and form imaginable in demanding it. - 

For the better underſtanding of this matter, it will be 
neceſſary to ftate the differences between inferior juriſdictions, 
which are of three ſorts : i: "£4564 e 
„The fir/t is tenere placita, or a privilege of holding. plea, 
which is the loweſt, and is a concurrent juriſdiction ;* in 
which caſe the plaintiff may proceed in the inferior: cowrt if 
he will; but that does not deprive the ſubject of having 


the cauſe tried in a ſuperior court of the King's, if he 


- 


chuſes to remove it by certiorari, habeas corpus, &c. 


And that for good reaſon ; for, if it were otherwiſe, a man 
who comes by chance into an inferior juriſdiction, might 
de arreſted there, and detained in gaol a long time for want 
of BGI. F. 

The ſecond fort is conuſance of pleas, which is by grant to 
ſome lord of the franchiſe, and he alone can take advan- 


tage of the privilege, for the defendant cannot plead: it to 
the juriſdiction of the ſuperior court; but the lord, by his 


bailiff or attorney, muſt come in and claim it. And though 
the lord ought to have it, the ſuperior court is not ouſted, 
for the plea remains under the controul of the ſuperior court ; 
and day is given upon the roll there to the parties to be in 
the inferior court at a day certain, and the parties are com- 
manded there, and the tenor of the record is ſent for the 
inferior court to proceed; and if juſtice is done there, all is 
well; but the record remains above: — But if juſtice is 
not done there, as if the court will not proceed upon the 
day prefixed, or if the judge miſbehaves himſelf, Sc, the 
plaintiff may have a reſummons, &c. 1 5 
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2332 Ot demanding Conulance. 


The third fort are exempt juriſdictions, as where the King 
grants to a city, Cc. that the inhabitants ſhall be ſued with- 
in the city and not elſewhere. Such a grant-may be pleaded 


to the juriſdiction of the ſuperior court, if there is a court 


there which can hold plea of the cauſe, ' No one but the 
defendant himſelf can take advantage. of this: And 


if he is ſued there, he may waive his privilege, and re- 


move the cauſe by certiorari, habeas corpus, &c. Va. Ld. 


 Raym. 836. 


- Conuſance muſt be claimed, in the firſt inſtance, or at the 
firft day the party has. Vide Burr. 4. pt. 2824. 

None is bound to claim conuſance, until he is intended by 
law to have ſome legal notice of his franchiſe being entrenched 
upon. ibid. 

In order to bar a claim 4 conuſunce, ſome lacbes or default 
in him ſhould be ſhewn ; and that he 280 have claimed it 
ſooner after ſuch notice as above. ibid. 

Claim of conuſance muſt be entered upon the raged, and 
every thing ſtated with great exactneſs and preciſion that is 
to take away the juriſdiction, as it may be demurred to, 
or the facts therein ee! controverted by pleading. 2 
Milſ. 409. 

onuſance can never be allowed where there would be a 
failure of juſtice. 3 Lev. 149. 

Nor can conuſance be claimed of any action that was not in 
eſſe at the time of the grant. 14 H. 4. 20. 

Conuſance won't be allowed, where treſpaſs, & c. is brought 
againſt a foreigner who has nothing within the franchiſe, for 
they cannot oblige a ſtranger who has nothing to anſwer. 
22 A. 83. 

In tranſitory aces between the ſcholars of the univerſities 
of Oxford and Cambridge, the univerſity ſhall have conu- 
Jance becauſe by their charters, confirmed by act of par- 


| diament;.-they ſhall have juriſdiction over the perſons of 


"their ſcholars. 

Claim of conuſance nick be made before an n imparlance, and 
muſt be made the fir/t day the party has jn court, even upon 
the return day of the torit, if the cauſe of action appears 
therein; if not, then upon the f, day gun upon the awe 
claration.. Vide 2 Wil. 413. 

The univerfity of Cambridge claimed conuſance, and pro- 


| duced the certificate of the ahangellor, that the parties were 


of the univerſity. And upon a rule to ſhew cauſe, it was 
objected, that the claim ought to be entered upon a roll, and 
an affidavit to verify the certificate ſhould. be produced; and 
of that opinion was the court, .and diſcharged the rule; 


and then it was too late to make a new claim, Paternaſter 


V. Gra- 
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. - Of demanding Connſance. 139 
v. Graham. Stra. 810. Vide the caſe of Fofier v. Hexham. 
1 Ld. Raym. 427. , 
The univerſity is not intitled to conuſance, unleſs the de- 
fendant be reſident in the univerſity ; and there muſt be an 


affidavit of it. 

Conuſance may be . though the defendant be in 
the cuſtody of the marſhal. Vide Ld. Raym. 1 35. | 

As to claim of conuſance, and what is or is not accontited 
a coming to claim conuſance ; ſee the caſe of the King v. 


Agar and O' Meara. Burr. 4 pt. 2820. And Ld, Mans- 
field's opinion therein. | t 
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Ok demanding Dyer. 


F the ation i is on a bend, deed, or other ſpecially, the * 

fendant may demand oyer, that is, to hear it read to him, 
and have a copy of it, if he demands it, and cannot be 
compelled to plead till ſuch time R him, — * the 


demand of Nr * 


If a bond is brought into court, oyer is s grantable only the 
firſt term, for afterwards it is adjudged i in the poſſeſſion of 
the party. 'The ſame law of a recognizance which is a 
pocket record. 3 Keb. 76. Downs v. Duckworth, But of 
other records which are always in court, oyer is grantable at 
any time. ide Ld. Raym. 84. 

When the ſuit is by bill in B. R. you cannot have oyer of 
the bi//: — But when the ſuit is by or:ginal in B. R. the 
defendant was not- bound till late to plead, till oyer and a 
copy of the original was given him if demanded, Rich, 
Attor. Pratt. 2 vol. 229. But per Earl Mansfield, et cur. 
Mich. 20 Ges. 3. we will never give oyer of an original writ, 
as it cannot be 1 but for the purpoſe of delay. 


* 


When the ſuit is by ill in B. R. oyer may be demanded 
after imparlance, — but not when by original, Lil. Reg. 
267. 6 Mod. 27. 233. 2 Show. 310. pl. 321. ILA. 
| Raym. 970, 

After an imparlance, defendant demanded oyer, upon 
which the plaintiff demurred. — Per cur. The demurrer is 
ill, — for the defendant having demanded 'oyer, &c. he 
ought either to have it, or to be ouſted of it by the rule of 
the court : But there cannot be a demurrer upon the de- 
mand ; he ought to have counterpleaded the demand of the 
oyer, and the judgment would have been that he ſhould an- 
ſwer /ine auditu, & c. And it was reſembled to an nid prier, in 
which the plaintiff cannot demur, but muſt counterplead. 
Mayer and Commonality of London v. Goree. Trin. 27 Car. 
in B. R. 3 Keb. 491. 2 Lev. 142. 

If the plaintiff would conteſt the giving oyer 10 the defen- 
dant, he muſt demur or counterplead the cyer. Per Helt. Ld. 


Raym. 970. | 
4 | | Oyer 
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Ok demanding Oyer. 


| 1 ſame in this court. 
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| A. B. againſt C. D. in 
The defendant demands “ ayer, and a copy of the writing 
. obligatory mentioned in the declaration in this cauſe, 
and the condition thereof thereunder written. 


7 Mr. I. M. : 8 
Plaintiff's attorny. 


Err Re er ee OOO 
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The court at this day will not give oyer of the original 

writ, — becauſe now the defendant comes into court upon | 
the meſne proceſs as the capias, &c. and there is no original - 
writ iſſued out at the beginning, as there uſed to be former- 
ly: Nor would the defendant be at all benefited by craving 
ojer at this day of the original writ ; — for formerly, when 
the original writ was ſpread in the ſame roll with the count, 
thereupon if a variance appeared between the writ and count, 
the defendant might have taken advantage thereof either by 
motion in arreſt of judgment, writ of error, plea in abate- 
ment, demurrer, &c, — But the court now hold, that 
when once a defendant is rectus in curia, there is an end of 
the meſue proceſs, &c. If he would claim oyer, it cannot be 
of the meſne proceſs, but muſt be of the original writ, and 
which, as it is not ſued out, might be made conformable to 
the count ; and if application in ſuch caſe was made to the 
Mafler of the Rolls, he certainly would not refuſe to order a 
right original to be made out. Vide 2 Wilſ. 394—5. 

Oyer cannot be demanded after impar/ance. — Tho' ſaid 
2 Lev. 142. and Bro. tit. Oyer. 16. 17. 33. 39. — that it 

_ ſhall not be after imparlance to another term. 


* 


If eyer is demanded, a true copy throughout muſt be given, 
bond, condition and witneſſes names, &c. Barnes 263. 


— — 7 * 


— 


* Oyer 1s given by delivering a copy upon rem penny ſtamped 
- Paper, for which the party delivering is entitled to have 4 d. per 
L.cei beſides ojer, e | | 


Oyer 
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| Oyer muſt be demanded before the rule to plead is out. 


"8 


If defendant pleads without craving eyer in a caſe where 
he might have had oyer, he ſhall not have oyer afterwards. 

It was ſettled that if defendant claims oyer of any thing 
whereof he is entitled to have oyer, and it is not delivered 
in time, he ſhall have ſo many days to plead, after the rules 
are out, as he demanded oyer before the rules were out. 


Parnel v. Gay. Stra. 705. Pradt. Reg. 301. 


- 


If profert is made unneceſſarily, oyer ſhall not be given. 
Salk. 497. | E 5 | 

Denial of oyer where it ought to be granted is error, 
otherwiſe of granting it where it ought not, Salt. 498. 
Ld. Raym. 970. | | 
Where the defendant is party to an indenture himſelf, 
he ought not to demand oyer, but ſet it forth himſelf, and if 
he demands oyer, and plaintiff gives it imperfectly, it is 
at the defendant's peril. Salk. 498. and vice verſa. 

Cyer of a deed cannot be diſpenſed with, though the 


plaintiff has loſt it. Soreſby v. Sparrow. 2 Str. 1186. 


Per Holt. Where a record of the ſame court is pleaded 
in abatement, and the plaintiff demands oyer of that record, 
and it is not given him in convenient time, the plea ought 
not to be received, but the plaintiff may ſign his judgment 
on rule. Judgment for plaintiff unleſs oyer the next day. 
Theobold v. Long. Carth. 459. Ld. Ray. 347. 

Plea in abatement was—another action depending in this 
court for the ſame matter. Repl. nul tie] record, and 
prays that the record may be inſpected — demurrer inde, 
and judgment for plaintiff, For being a record of the ſame 

| court, the plaintiff might pray that it might be inſpected, 

i as in Dyer 227. which was the plaintiff*s precedent here. 

| Et per cur. Upon this plea the plaintiff might have prayed 

| oyer of the record, and for want of oyer ſigned judgment, which 

1 is the quickeſt method of proceeding: but final judgment 

| ought not to be ſigned, but only that he anſwer over, for 
failure of record is not peremptory. Cremer v. Wicket, Ld. 
Ray. 5 50. | . OY | 

Debt on bond. Plea, ſetting out the condition which was 
to perform articles, which were, that the plaintiff ſhall 


furniſh the defendant with ale and beer to be fold in his 
I | houſe 


| 
| 


d. 


vas 


all 
his 
uſe 


: C. B. Ok demandling: Oper. „ 


« 


"Pra, Reg. 278. 299. — But if defendant has 8 days to 


* * 


er muſt be demanded before the rule to plead is out. 


plead, he may demand oyer at any time within 8 days, tho? 


the rule is expired. 2 Barnes 208. | 


, 


The ſame in this burt, ruled Eafl, 26 Car. 2. C. B. 


If defendant craves ojer, he ſhall have as many days to 
plead after oyer given, as he had to plead at the time ozer was 
demanded, Pra#, Reg. C. P. 26. 28. 300, Rep. of Caſes 
of Prada. C. P. 81. Barnes 157. 185. 


The ſame. 


The ſame. 


The ſame. 


If defendant makes a profert and plaintiff demand yer, 


the defendant muſt give it the day after the demand. Pra. 


Reg. 301. Rules and Orders C. B. and B. R. 1 vol. 95. 


1 Barnes 168. | Wu; | 
If the defendant craves oyer and a copy cf the bond, he 


is entitled to inſpect it and have a copy of the whole, with 


the witneſſes names, and all memorandums ſubſcribed and 
indorſed. 2 Barnes 200. 5 


If the defendant prays vyer, and afterwards delivers a plea 
without making the oyer part of it, the plaintiff may make 
up the iſſue with yer; for the pleadings are ſuppoſed to be 
ore tenus at the bar, and a record is to be made of what is 
done there. 2 Barnes 266. | 


The defendant pleaded a releaſe, with a profert in curia ; 


on the 12th of November, the plaintiff craved ver and on 


the 14th ſigned judgment, and for want of oyer being 
8 given; 


If oyer be demanded after, the plaintiff may ſign judg- 
ment. 3 „ . : 


Fr Rr 


D Sd 


n 


— — 1 
PPP wart 


I ng ae Ye - _ 


6 |; 
| + 
us 
i 
iF 
1 
4 

| þ 
| 

i 

þ 

| 

| 


: 
3 _- 
9 
7 0 
** x 
py 
a 1 
19 
5 be! 
1 al 
1 4 
"2 C 
1 
= 
8 f, 
IR 
by 
* 
» is 
4 zt 
0 [ 
1 4 
*. [ 
| KLE! 
* 
{ 
: { 
14 
N 
U 
o 
: 10 
" 
„ 3 
N 
4 
' 1 
. 1 
[ lt \ 4 
| 
: * 
1 
"2.41 
ö 


"_— 


2 
LOS 3 
2 3 
0 3 
— o 


— 
— — — 


» o Ir * . o * +» 
es en * v7 ** 
— — 8 => Mi.> 
. * oh 4 —_ carats: 
— © - = 
= - RO 


— 3 Coe 2-45 * 


144 Df demanding Oper. B. R. 
houſe at ſuch prices, that he ſhould take it of no body elſe; 
but might be at liberty to take any other liquors. (malt li- 

quors only excepted), and what ſhould not be paid at break- 
ing up the trade, and were undrawn, ſhould be taken back,” 
and then defendant pleaded performance. Plaintiff re- 

plied, That by the ſame articles it was further agreed, c. 
demurrer inde, and joinder, and judgment pro defendant, 

| for the plaintiff cannot alledge new matter in the articles 
| without ſetting them forth upon oyer, Stra. 227. 2 Saund. 

| 11. | 

F Defendant craved oyer of letters patent, and did not ſet 

them out, but pleaded nil debet. ——Plaintiffs made up the 
iſſue, with the prayer and oyer at the head of the plea, and 
demanded to be paid for it : upon which defendant moved 
the court to expunge it. —And the court held, that the de- 
fendant, after ozer, was not bound to ſet out the letters pa- 
tent; but that if the plaintiffs would avail themſelves of the 
letters patent being ſet out at large, they ought to do it by 
praying them to be inrolled at the head of their replication, 
and ought not to do it at the defendant's expence. Meavers 
company qui tam v. Forreſt, Stra. 1241. 

Where the bond, &c. is in the hands of a third perſon, 
the court, on motion, will oblige him to give oyer, and 
produce it. I bite v. Earl of Montgomery. Stra. 1198. 

If defendant pleads a deed, &c. with a profert in curia, 
plaintiff is entitled to oyer, and a copy, paying 4 d. a ſheet 
beſides ſtamps, and ſhall have as much time to reply after 
he receives it, as he had at the time of demanding ſuch oyer. 
Barnard. K. B. 113. 3 


Ot 


Dt 
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given; and it was held that this judgment was regularly 
ſigned, that from the 12th to the 14th was a reaſonable 
time for the deſendant to give the plaintiff aer, and that 
the plaintiff had no need to apply to the court to ſet aſide 
the plea; for after oer craved by the plaintiff; the defend- 


ant is bound to verify his plea, Blaxland v. Burgis. Mic. 


K 


7 Ce. 2. Pract. Reg. C. P. 301. Barnes 168. Rept. and 


Caf. of Prag. C. = 95. | 
Nate, in B. R. the plaintiff in his replication may take 
antage of a condition of a deed pleaded, though of 
err term after the deed pleaded was profert in curiam, be- 
-iule his replication runs, Et predifus A, dicit, &c. as 
of the ſame term. — But in C. B. he cannot take ſuch ad- 
vantage in his replication, becauſe in C. B. they enter an 


imparlance to another term. Bull. Ni. Pri. 253. Therefore 


in C. B. if plaintiff would take advantage he ought to crave 
ozer, and then ſet it forth if he is not party to the deed, if 


he is, he ought to ſet forth himſelf. Vide J/ymarke's Eaſe. 


5 Co. 75. and poſt title“ making up the iſſue“. | 
Defendant had two days time to-plead : After which he 

demanded oyer of the bail-bond, [the action being by the 

aſſignee of @ ſheriff on a bail-bond] which demand being 


after the time for pleading expired, the plaintiff looked upon ; 
as a nullity, and ſigned judgment which was held to be 


regular. Barnes 326. | TE 
since the term to avoid entering the 5 Co. 74. 


ſeveral continuances of buſineſs, is reckon- 


ed as one continued law day; therefore the * 
deeds pleaded ſhall be in cuſtody of the law 9 
during the whole term, being the day where- * 15 
in they are pleaded; and being then before e 

the court, any one may take advantage of 

them; but ſince they belong to the cuſtody 

of the party, if the deed be not denied, 


it ſhall go back to the party after the. 
term is over, and then no body can take ad- ; 


vantage of it without a new profert. — But co. Lit, 251, b. 
where the deed comes in and is denied, it 

remains in court till the plea is determined, 

therefore while it is tied up to one court, 

and is impoſſible to be removed, it ſhall be 

pleaded in another without ſhewing. 


Vor. I. L Df 


Of pleas in Bar. 
” Of the general Tſue. 


LEAS in bar are of two ſorts, — general and ſpecial, — 

the general is a direct negation of the charge in the 
declaration, and called the general i iſſue. — The forms of 
which differ according to the nature of the action, as non 
aſſumpſit to action of nyſe, non culp. to action of tre- 
paſs, &c. 

The defendant is to deliver bis plea in writing, on a tre- 
ble penny ſtamped paper to the plaintiff's attorney; but if 
his place of abode is unknown, or being known he refuſeth 
to accept it, it may be entred in the general iſſue book, kept by 
the clerk of 'the doclets, for which 64. is paid, and 15. to the 
plaintiff's attorney for the entry. 

A general iſſue need not be ſigned by counſel, nor more do 
the following pleas : | 

Comperuit ad diem to a bail-bond, 

Sen aſſault demeſne. 1 

Plene adminiſtravit by an executor or adminiſtrator, 

Reins per deſcent, by an heir, 

Nul tiel record, 4 
Per minas. | 

Holuit ad diem. 

Ne ungques executor. 

Inf a ætatem, which ought to have an affidavit annexed to 
verify the truth of it. rats. Reg. C. P. 5. 

All other pleas require a . hand, and all ſpecial ro- 
plicatious to pleas allo, 
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i 
: The defendant is to deliver his plea in writing, on a tre- 4 | 
ble penny ſtamp paper, to the plaintiff's attorney. Mich. | 
1654. | | | So 
s And if there be no ſuch attorney to be found, or being = 
: found he refuſes to accept it, then the plea may be left in 18 | 
, the office, — ſame rule, 8 | 1 
| A general iſſue requires not a ſerjeant's hand; nor more do fl 
any of the pleas in the oppoſite page, except the plea of » 
nul tiel record, Vide 2 Will. 74. by 
Hl 
- g 
Q n 
Jo 


All other pleas require a ſerjeant's hand; and every repli- 
cation to a plea ſigned by a ſerjeant ought alſo to have a ſer- 
Jeant's hand to it propter dignitatem, for that no attorney or 
apprentice can anſwer a /erjeant, or plead any plea in the 
court of C. P. Simpſon v. Neale. 2 il. 74. 


JF 


Ok Pleas in Bar, 


Of paying Money into Court. 


HEN the diſpute is not whether any thing at all 
is due to the plaintiff, but only how much is due, 
the defendant be fore he pleads is at liberty to move the court 
for leave to pay ſo much into court as he really thinks is due 
to the plaintiff; on which the court makes an order, that 
the defendant ſhall have leave to bring into court the ſum he 
moves to pay in. And upon ſuch rule made, if the 
plaintiff accepts thereof in full diſcharge, the ſum brought 
in ſhall be paid out of court to the plaintiff or his attorney, 
with ces up to that time, to be taxed by the maſter if in 
B. R. — or prothonotary in C, B. — But if the plaintiff will 
not accept thereof, the money ſhall remain in court, and 
the amount thereof be ſtruck out of the declaration, nd no 
evidence given thcreof upon the trial; and if upon the trial 
of the 1 between the parties, the plaintiff ſhall become 
nonſuit, or the jury ſhall not aſieſs damages to the plaintiff 
exceeding the ſum ſo brought into court, then the plaintiff 
| ſhall have no ces but ſhall pay to the defendant or his at- 
torney co/?s, to be taxed, &c, — But if the jury give more, 
then the ſaid ſum ſo paid into court goes towards the ſatis- 
faction of the judgment, Sc. Payment of money in court 
by a defendant, is an acknowledgment that he is liable to 
the ation. Barr. 4 pt. 2640. 5 | 

After the defendant has paid the money into court, he 
muſt ſerve the plaintiff's attorney with the rule, and give 
him the general iſſuue. 

In B. R. after drawing up the rule for paying money into 
court, the money is paid to the figner of the writs, who acts 
as clerk or agent to the ſecondary, who by rule of court, E. 

5 Fac. 1. is the officer appointed for that purpoſe, 

On paying money into B. R. the officer is entitled to 205. 
for very 1007. ſo paid in, and ſo in proportion for every 
greater or lefler ſum; but when under 10/1. he takes only 
25.'anc 26. for the receipt, 

When money is pa'd into court in C. B. it is paid to the 
prothonotary when the plea is left, who j is alſo entitled to re- 
ceive 20s. for every ic and 10 in proportion, &c. 

Money may be paid into churt upon the common rule 

after rule to plcad is out, at any time before plca pleaded, 
Barnes 279. 

The motion for paying money into court, is a motion of 
courſe, ſigned by a counſel or ſerjeant, which muſt be taken 
to the clerk of the rules in B. R. or pr hence: y in C. B. who 
"ISP Rt | makes 
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Of bw Money into Court. 


makes out the rule; a copy of which is fred upon the 


plaintiff 's attorney with the general iſſue. 

If the term is expired, a judge's order muft ues be ob- 
tained to authoriſe the rule; which order the judge's clerk 
makes out of courſe without your taking out a ſummons. 


If the plaintiff accepts the money brought into court in 
. diſcharge of the action, he gets an appointment of the 


maſter or prothonotary to tax coſts on the copy of the rule, 
wherewith he is ſerved, and ſerves the defendant therewith 


and if after taxation, the defendant does not pay the coffs 


taxed, the plaintiff muſt proceed in his ſuit, as if no money 
had been paid in, for he cannot under the rule; move for an 
attachment. Stra. 1220. 


Money is not allowed to be paid into court after plea 


pleaded. 1 Fl. 157. 
But after the general iſſue pleaded, the court of B. R. gave 


leave to withdraw the ſame, in order to bring money into 


court, and replead it. 2 Stra. 1271. 1267. Say. 316. 
So in C. B. after general iſſue pleaded, the court gave leave 

to withdraw the ſame, in order to bring money into court 

and plead the ſame again, on taking notice of trial for 


ſitting after term, no delay having been occaſioned by the 


defendant's om iſſion to bring money into court before plea 
pleaded, Phillis v. Barker. Hil. 29 Geo. 2. Suppl. to 
Barnes 42. Wo 


If plaintiff declares againſt de efendant i in indebitatus aſumpſi 


en an agreement, and defendant pays money into court, it is 


an admiſſion of the validity of the agreement, that is, if 


the declaration is on the agreement only. But if there are 


other counts in the declaration, as indeb. for money had and re- 
ceived, &c. the defendant may pay money into court on one 


of theſe counts, and then ſuch payment into court is not an 


admiſſion of the validity of the agreement. 
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750. Of pleas in Bar. . n. 


Of paying Money into Court ; and in what 
Actions allowed. | 


N any action on a policy of aſſurance, money may be 
brought into court. Stat. 19 Geo. 2. c. 37. f. 7+ 
In trover for money, the court gave leave to bring the 
whole money declared for into court. But ſaid they 
would do it only in this caſe, and not in trover for goods, 


In an action of debt, money cannot be brought into court. 
But in debt on bond with a penalty, the defendant may bring 
the principal, in:ereſi and ceſts, due on ſuch bond, which 
ſhall be deemed a ſatisfaction; and the court may give judg- 
ment. Stat. 4 & 5 Anne. c. 16. / 75 | 

In debt on the at. for 51, for killing a hare (with no 
other count,) the court let the defendant bring in the penal- 
ty and coſts. IJ*bb, qui tam v. Punter. Stra. 1217. 

On ejeciment for non payment of rent; — the tenant or 
aſſignee may pay into court, all the rent in arrear and cofls, 
and proceedings ſhall ceaſe. Stat. 4 Geo. 2. c. 28. | 

After judgment againſt the caſual ejector, and before any 
writ of poſſeſſion executed, the court made a rule®to ſtay 
the proceedings, on payment of all“ rent and coſts, Stra. 
9oo. | . 
In cjectment by the mortgagee, the mortgagor may bring into 
court the principal, intereſti and cls, and proceedings on 
rule will be ſtaid. Strange 413. | 

Rule to pay money into court, and have it ſtruck out 
the declaration, upon payment of coſts, in an action upon 
the caſe for the uſe and occupation of an houſe, was diſ- 
charged as to the coſts, but made abſoJute as to the paying 
the money, the plaintiff's action appearing to be brought 
and kept on foot very oppreflively, Burr, Rep. 578. 

In covenant you cannot pay money into court, except 
where it is for rent or payment of money certain. 


In ſpecial action on the caſe for damages done to a chaife 
let to hire by immoderately driving, money was not allowed 
to be paid into court. Stra. 787. 

In an action for dilapidations, the court refuſed to let the 
defendant bring money into court, and ſaid it was like zre/- 
aſs, where you cannot do it, though you may tender 
amends. Squire v. Archer. Stra. gob. 


Of 


b. Of Pleas in Br. 1292 


Of paying Money into Court; and in what 
| Actions allowed. | | 


T HE ſame in this court. | 


In trover, goods not being ponderous have been allowed 
to be brought into court. — But this is diſcretionary, and 
where they have been ponderous, the plaintiff has been or- 
dered to ſhew cauſe why he ſhould not accept them. Barnes 
200. Prad?, Reg. C. P. 260. Rep. and Ca/. of Prad. C. P. 
120. : } 

The ſame in this court. | | 
In debt for rent money may be brought into court. Barnes 
198. Pract. Reg. C. P. 257. 8 

In replevim and avowry for rent the plaintiff was allowed 

to bring money into court. Rich. Att, Pract. C. P. 137. 


The ſame in this court. 


The ſame in this court. 


The ſame in this court. . 


In debt for the penalty of a charter party, motion denied 
to bring money into court. Yeoman v. Roſs. 2 Barnes 23t. 

In debt on bond conditioned for good behaviour and pay- 
ment of money, motion for leave to bring in the money 
and plead performance to the reſt of the condition, denied. 
Atkins v. Taylor. 2 Barnes 231. | 

In debt on bond conditioned for the performance of cove- 
nants in a leaſe, and breach aſſigned for non-payment of 
10 J. for half a year's rent; the like motion denied. Wright 
v. Bennington. 2 Barnes 233. 3 

In an action for meſne profits after recovery in ejectment, the 
defendant cannot pay money into court. 2 Wil. 115. 


In covenant where the breach was aſſigned in a ſum cer- 
tain, VIZ. 11 J. for not dreſhng corn, leave was given to 
bring in the money on the common rule. Walmoutb v. 
Houghton. 2 Barnes 229. 

2 e On 


152 Ot Peas in Bar. 7 85 B. R. 


Of Paying Money into Court and i in what: Caſts 
allowed. 


fr prong of a bond was to pay 40 l. by 51. per annum; 
and the defendant had leave to bring in the arrears of the 

5 l. per annum into court, on the ſtat. 4 & 5 Anne. Brid- 
— v. Williamſon. Stra. 8 14. 

Debt on bend conditioned for payment of money by inſlal- 
ments, and the court gave leave for defendant to bring the 
money due by that inſtalment into court, but not to ſtay 
plaintiff from ſigning his judgment for the penalty incurred 
by non-payment of the inſtalment.— But though the plain 
tiff in ſuch caſe may ſign his judgment, the court won't let 
him take out execution until the payments become due. 
Darby v. Wilkins. Stra. 957. 

Cannot bring money into court in an action for injuring 
common by burning, turfs. Anon. 

Nor in action of account. Anon. | 

If the plaintiff proceeds in the action, after he has taken 
the money (paid into court) out of court, though be diſ- 
continues he ſhall not have cls, even up to the time of 
bringing the money into court, Say. 196. 


Money may be brought into court. at the ſuit of executors and 
adminiſtrators. Stra. 796. And if they proceed for more 
and do not recover, they loſe their coſts, | 


% 


The court will not give the defendant wwe to bring 
money into court on ſome of the counts in the declaration, 
and demur to the reſt, —for the reaſon of making the rule for 


bringing money into court, is to prevent vexation, and 
make an end of the cauſe, 


On ſhewing cauſe is the defendants ſhould not pay 
2670 1. into court on two of the breaches aſſigned in an ac- 
tion of covenant on a charter-party (viz, for freight and de- 
morage) and the ſame be ſtruck out of the declaration. 
Lord Mansfield obſetved, that in motions of this kind, 
where the defendant applies to pay money into court, and 
to have the demand thereupon ſtruck out of the. declaration, 

the 


IS \ 1 28. od 


wv 


cg ct Plena in But. — 235 


. 


Of paying Meney:inito:Court;andin\what: Cafes 
+ - allowed: | 


N. the common rule 3) J. being paid into court, the 


\_/ plaintiff. proceeded to: trial, and recovered'a greater ſum, 
and afterwards became a "bankrupt ; the 'afſignees moved 
to have the 37 I. paid to them; but the plaintiff's attorney 
inſiſting that as he had been the means of obtaining the 
verdict, he ought firſt to be paid his bill of eoſts and the 


court ordered that his bill ſhould be taxed, and what was 


due to him ſhould be- paid out of the money, and the reſidue 
to the afſignees. Owflon v. Obrien. Suppl. to Barnes 11. 

5 J. or under may be brought in on motion in the Trea- 
ſury. 


Where the plaintiff has refuſed the money and proceeded, 


the court has admitted him to take the money out of court 


on paying the defendant his caſis incurred ſubſequent to the 
bringing the money into court. Rich. Att. Pra, C. B. 
140. | - 

* The ſame in this court : but it ſhould be diſtinguiſhed in 
the rule, that the plaintiff ſues in the capacity of executor 
or adminiſtrator, Barnes 280. 

Leave granted to bring money in on the common rule, and 
plead plene adminiſtravit, and the general iſſue to the whole, 
Auſtin v. Roſs executor. 2 Barnes 234. 

The ſame in this court. Pra. Reg. C. B. 256. 

But the court gave leave to bring 5 J. 5s. into court on 
the common rule, with reſpect to the 7th and 8th counts, 
there being nine counts in the declaration, and as to the 
reſt to plead the general iſſue, ſtatute of limitation and a ſet-off. 
Hellier v. Halleth, adminitratrix. 2 Barnes 23. | 

So leave given to plead bankruptcy to one count, and bring 
the mcney in on the common rule, and plead the general 
iſſue to the other counts. Hall v. Lane. 2 Barnes 276. 

If a regular judgment be ſet afide on payment of coſts, 
pleading an iſiuable plea, &c. the defendant ſhall not have 
leave to bring money into court. Barnes 198. Pratt. Reg, 
C. F. $2. 362. | 

The defendant had brought money into court on the com- 
mon rule; the plaintiff would not accept the ſame, but 
proceeded to trial, and was nenſuiled: Upon which defendant 
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754, Of Pleas in Bar. B. R. 


Of paying Money into Court, and in what Caſes 
allowed. 1 a 


the /aw ariſes upon the fact, and the true and ſenſible diſtine- 
tion is, That where the ſum demanded is a ſum certain, or 
capable of being aſcertained by mere computation, without leav- 
ing any other ſort of diſcretion to be exerciſed by the jury, 
it is right and reaſonable to admit the defendant to' pay 
money into court, and have ſo much of the plaintiff's demand 
upon him ftruck out of the declaration, and that if plaintif” 
will not accept it, he ſhall proceed at his peril. Hallet v. 
E. J. Company. Burr. 4 pt. 1120. b | 


| ing Money into Court, and in what Caſes 
Of. paying * allowed. 


moved in the Treaſury, that in regard as the plaintiff was 


rt by the nonſuit, he might have the money back, 
dos as Roy And the judges, on conſideration, 


were of opinion, that the defendant, by bringing the money 


had admitted the plaintiff to be entitled to it at 
— and that therefore = defendant could not have 
the money again. Afterwards the plaintiff brought a _ 
action, and the court made a rule that the plaintiff _ 1 
have that money if he thought fit; but if not, that it ſhou 

remain in court on the common rule in the new action. 


Lane v. Wilkinſon. Pract. Reg. C. P. 250. Rep. & Caf. of 
Fra. e. . | | 


The like reſolution was made as above, and leave for the 
defendant to bring 'more money into court, on a new action 


he. Prad. Reg. C. P. 252. | 
gy Avia, made upon an affidavit that defendant was 


dead, that 107. formerly paid into court upon the common 
rule might be paid out to his executors. Denied. Barnes 
D 


IE was paid into court. Plaintiff proceeded and re- 


| f 3 

d a leſs ſum. Motion that defendant might have t 
— out of court towards his coſts, and granted. Barnes 

280. n c f 
After regular judgment ſigned, though ſet aſide, defen- 
dant cannot have leave to bring money into court. Barnes 

281. 285. : NS 
If al has paid a ſum into court, and ifiue is join- 
ed, the court will not afterwards give him leave to pay 
more into court. Barnes 282. | ' 
Judgment was arreſted, and conſequently no coſts on 
either dae. But the court ordered money which had been 
brought into court to be paid to the plaintiff, Fiber v. 


Kitchingham, Barnes 284. 
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16 Ol Pleas in Bar. 
Of the Plea of Tender. 


N a plea of tender of money, the defendant muſt pay 

the ſame into court to the proper officer for reeeiving 
it, who gives a receipt for the ſame in the margin of the 
draft of the plea, which is copied on that filed with the 
clerk of the papers or prothonotary; but no rule is drawn up 
to pay the money into court. 205 | 
A plea of tender ought regularly to be pleaded in the ſame 
manner as a plea in abatement ; viz. in 4 days after the de- 
claration delivered, if delivered 4 days before the end of the 
term; and if delivered before the Z/o:gn-day of a term, 
then it muſt be delivered within the 4 days of that term, as a 

Plea of the laſt term. Carth. 413. Salk. 622. Ld. Raym. 
254. Say. 18. 2 Barnes 284. | — | 

But the ſtrictneſs of this rule is to be diſpenſed with in 
particular caſes, as if the defendant lives at a great diſtance 
in the country, ſo that his attorney cannot deliver the plea 
in due time ; the court will upon ſuch reaſonable cauſe give 
further time to plead a tender, as of the term in which the 
declaration was delivered ; but ſuch application ſhould be 
within the 4 days, or at leaſt as ſoon as it poſſibly can be, 
without any delay on the part of the defendant. 

A rule was made abſolute, giving defendant leave to 
plead a tender of the laſt term, notwrthſtanding the general 
imparlance. The defendant's agent, though he appeared in 
time, having had no notice of the declaration till the firſt 
day of this term. Barnes 353. | 558 | 

In B. R. a ſpecial memorandum was ordered, where by a 

eneral one the defendant was ouſted of his plea of tender. 

tra. 638. | 
If a tender be pleaded with a toutjour priſti, and the money 
brought into court, in caſe the plaintiff would go for fur- 
ther damages he muſt not take the money out of court, but 
take iſſue on the tender, or reply a requeſt and refuſal ; and 
if ſuch iſſue is found againſt him he will be barred of his 
action : But if he take the money tendered out of court, 
judgment is given for the defendant to go quit. CF v. 
Jones. Tr. 5 Geo. 1. C. B. Ld. Raym. 774. * 

In covenant the damages, and not the debt being the thing 
in demand, there is no neceſſity of pleading tender and re- 
fuſal with an uncre priſt. 1 Show. 130. 

In treſpaſs quare clauſum fregit, plaintiff may plead a tender 
of ſufficient amends before the action brought. 21 J. 1. c. 16, 


Dat 


- 


Ot Pleas in But. 157 
of the Plea of T. ndr. 


But tender of amends cannot be pleaded- to a voluntary 


treſpaſs. 1 Stra. 549. Ld. Raym. 255. 
To an avewry for damage feaſant in replevin, tender muſt 


be pleaded to have been made, before impounding, for it is 
not within the ſtat. of James 1. which goes only to treppaſi, 
where tender of amends may be pleaded to have been —_ at 
any time before action brought. Lutw. 1596. 


If a man avow taking the cattle damage feaſant, and the - 


plaintiff pleads tender of amends and a refuſal, he ſhall re- 
cover on a verdict for him damages for the detaining and not 
for the taking, becauſe the taking was lawful. — But if the 
tender were before the taking, the taking is tortious ; if after 
impounding, neither the taking nor detaining 1s tertiaus. 
And after the avowant has had return irrepleviſable, yet 
if the plaintiff make ſufficient tender, he may have detinue 
for the detainer after, Salk. 584. 8 Ce. 147. Bull, Ni. 
Pri. 60. 
Io an awwry for rent, the plaintiff may plead a fender and 
refuſal, without bringing the money into court, becauſe if the 
diſtreſs were not rightfully taken, the defendant muſt an- 
ſwer the plaintiff his damages. Bull. Ni. Pri. 60. 

But if the diſtreſs were rightfully taken, the plaintiff can= 


not plead tender f rent and coſts, in bar of an avowry for 


rent in any caſe, unleſs the diſtreſs was made of corn, graſs, 
&c. growing on the premiſſes ; and then ſuch plea is given by 
11 Geo. 2. c. 19. / 9 

On a plea of Fat if the money is not paid into court 
the plaintiff may ſign 2 Pether & al v. Shelton. 
1 Stra. 638. 

A tender is pleadable to a quantum meruit, ſettled on de- 


murrer. Salk. 622. 1 Stra. 576. Tho! Per Holt, C. J. not. 


Ld. Raym. 255. 

A plea of tender is an i ſuable plea within a judge's order. 
Burr. 4 pt. 50. i.e. in B. R. though not in C. B. Rep, and 
Caf. of Pract. C. B. 134. 

In aſſumpſit formerly a tender uſed to be pleaded to a par- 
ticular count, if there were more than one in the declara- 
tion; but on demurrer to a plea of tender generally to the 


whole declaration, it was ruled, Trin. 19 Geo. 3. B. R. 


that ſuch plea was good. 
Money brought into ccurt on a plea of tender cannot be 
taken cut by the defendant, ihough he has a verdict. Stra, 
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It Ot Pleas in Bar.” 
Of the Plea of Tender. 


Though a tender is made, and the plaintiff refuſes the 
money, yet the tender cannot be pleaded in bar of the 
action, either in debt or aſſumpſit, but in bar of the damages 
only, for the debtor ſhall nevertheleſs pay his debt. I. d. 
Raym. 2 

In debt on bond conditioned to pay a fom certain, a _ 
may be pleaded after imparlance. ibid. 

The 24 Geo. 2. c. 44. Impowers juſtices within a lined 

after notice given of an action intended to be brought 
againſt them for any thing done in the execution of their 
office, to tender the plaintiff amenas ; and in caſe it is not ac- 
cepted, to plead the ſame in bar with the general iſſue and 
other pleas, with the leave of the court; and if upon trial 
the jury ſhall find the amends to have been ſufficient, then 
q verdict ſhall paſs for the defendant ; — or if plaintiff be- 
| come nonſuit, diſcontinue, or judgment be given againſt him 
upon demurrer, he ſhall pay ces, &c. | 
In C. B. Mich. 11 Gee. 3. the court refuſed to give leave 
to plead non aſſumpſit to all the premiſes, and a tender, as the 
practice is, to pleader the tender as to part, and non Mumpfit 
to all the reſt. Dowgall v. Bowman, 3 Wilſ. 145. Sed 
vide ſupra, the caſe in B. R. Trin. 19 Geo. 3. 
After a plea of tender, and money brought into court, 
the court will not admit the defendant to withdraw his plea 
and plead the general 15 Barnes 235. 


Of a Sett-f. 


Y the 2 Ges. 2. c. 22. Where there are mutual debts 
between plaintiff and defendant, or if either ſue or 


de ſued as executor or adminiſtrator, where there are mutual 
debts between teſtator or inteſtate and the other party, one 


debt may be ſet againſt the other; and ſuch matters may be 


given in evidence.on the | 477 iſſue *, or pleaded in bar, 


as the nature of the caſe ſhall require, ſo as at the time of 
his pleading the general iſſue, where any ſuch debt is to be 


inſiſted upon in evidence, notice be given of the particular 
ſum or debt ſo intended to be inſiſted on, and upon what 


account it became due,” 


And by 8 Ges. 2. c. 24. Mutual debts may be ſet. 
- againſt each other, notwithſtanding they are of à different 
nature, unleſs where either of the ſaid debts ſhall accrue by 
reaſon of a penalty contained in any bond or ſpecialty; and in 


all ſuch caſes, the debt intended to be ſet off ſhall be plead- 
ed in bar, in which ſhall be ſhewn how much is truly and 


juſtly due on either ſide; and in caſe plaintiff ſhall recover, 
Judgment (hall be entred for no more than ſhall appear to be 


due after one debt ſet againſt another.“ 


Where the debt is of an equal ſum, there the action is | 


barred ; but if it be for a leſs ſum than for what the action 


is brought, the defendant muſt pray to have it ſet off. Bull. 


Ni. Pri. 179. | | 3 
Where a mutual debt is of equal ſum with the plaintiff's 
demand, it is to be pleaded in bar to his action. _— 


Where defendant's demand exceeds the plaintiff's, it muſt. 


| " — in evidence upon the general iſſue, and notice of 
ett-off. | : 

But where the defendant's demand does not countervail 
Plaintiffs, he ſhould move the court wherein the action 
is depending for leave to pay ſo much money into court, 
as with his own demand will be ſufficient to ſatisfy the 
plaintiffs. | . e 

Defendant pleaded the general iſſue, but forgot to give 
notice at the ſame time of a ſett-o r; and upon motion in 
time the court gave leave to withdraw the plea, in order to 
deliver it again with a notice of ſeit-off. 2 Stra. 1267. Say. 


Rep. 316. 


11— — 
— — 


5 The general : Que in the act means any general iſſue. Bull. Ni. 
rj, 181. 7, | 
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1 Ot Pleas . Br 
5 Of a Sett- 


A notice of — as follows: - 
' £6 Take notice, that you are indebted; to me 85 the uſe. 
and-occupation of an houſe for a long time held and enjoy- 
ed, and no lately elapſed;” —— Per Ld. Hardwicke Q J. 
_ PFhefe notiees ſhould be almoſt as certain as declarations, 
the legiſlature deſigned them to be in the nature of croſs 
actions, and they ſhould be expreſſed with great certainty, 
that the plaintiff might be able to make a proper defence 
to them. Had this been a declaration for: uſe and occupation, 
ir had certainly been bad, for it muſt have ſhewn; the com- 
mencement and determination of it. Afterwards it appear- 
ed, that the debt deſigned to have been ſett off was for rent 
referved on-leaſe by inlenture; which/not being mentioned in 
the notice, the chief juſtice ſaid, it was bad on that account 
alſo; for if this had been ſhewn, the plaintiff might pro- 
bably have proved an eviction,” or ſome other matter to 
have avoided the demand. Fowler v. Jones, ſittings at Veſi- 
nnter. Hil. 8 Geo. 2. 

A debt due to a man in right of his wife cannot be fett off 
in an action againſt him on his own bond, Paynter. v. 99 70 
hey. C. B. Eat. 4 Geo. 3. 

In debt on bond, the Ada N oper of the con- 
dition, which was to pay the plaintiff 101. per annum 
during life ; and then pleaded, that: the plaintiff was in- 
debted to him for 50ol. for money lent, Sc. exceeding 
the yearly ſums that had incurred for the annuity, and 
offered to ſett off as much, tc. and cn demurter the plea 
was holden good. Collins v. Collins, Tr. 32 Geo. 2. Bull, 

Ni. Pri. 179. 

„ + ſett-off reducing the plaintiff's: demand under 40s. does 
not affeft the juriſdiction of the /uperior:courts. Pitts . Car- 
penter. 1 Wilf. 19. Str. 1191. 2 Wilſ. 68. 3 Wilſ. 48. 
Too affumpſit for 401. lent, &c. Defendant. pleaded arti- 
cles cf agreement with mutual covenants in a penalty: of 
2000. for performance, and ſhewed a breach whereby the 
penalty became due, and offered to ſett off. On demur- 
rer the court held this plea not within the ſtatutes, for there | 
may not be 5 J. juſtly. due to the defendant on the balance. 
Nedriff v. Hegan. E. 33 Geo. 2. Bull. Ni. Pri. 180. 

A debt barred by the fot. of limitations cannot be, ſet off if 
it be pleaded in bar to the action, the plaintiff may reply 
the „lat. And if given in evidence at the trial on a notice 
of ſett-off, it may be objected to. Bull. Ni. Pri. 180. 


Plaintiffs 


Of a Setr-off. 
Plaintiffs were afſignees and brought an action for goods 
fold by them to the defendihr,” —— He heit M ua bond due 
from the bankrupt to him, and on demurrer it was holden that 
the ſtatutes for ſetting. off mutual debts, do not extend to 
affignees of bantrupti; and that theſe can never be conſidered 


as mutual debts ; for where thete are mutual debts there 


muſt be mutual remedies, which is not the eaſe here. Ryal 
& a' aſſignees v. Larkin. | 1 Wilſ, 155 © +) 

In replevin the avowant juſtified under a diſtreſs for rent, 
and the plaintiff at the trial inſiſted, that there was more 
due to him than the rent amounted to. And Deniſon J. 
refuſed the evidence, and on motion for a new trial, the 
court held that the: ſtatutes did not extend to the caſe of a 
diſtreſs, for that is not an action, but a remedy without ſuit; 
they likewiſe declared, that they do not extend to detinue; 
and the like actions of wrong 0 | 
In debt on bend, defendant pleaded a gteatet debt in bar, 
upon which the plaintiff prayed to have the condition of his 


- . bond enrolled, which was to appear at Veſiminſter, and de- 


murred; and it was holden that this bond was not within 
the 8 Geo. 2, for that ſtatute relates only to bonds con- 
ditioned to pay money, and not to baz/-bonds + And it was 
not within the ſtat. 2 Geo. 2. becauſe the plaintiff did not 
bring the action in his own right, but as truſtee for an- 
other (for he was an officer in the palace court); but if it 
had been given to the ſheriff, and by him aſſigned to the 


party, it might be otherwiſe, and then the penalty would 


have been conſidered, as a debt, becauſe it would have de- 
pended upon the 2 Geo. 2. „„ 8 


Covenant on an indenture for nonpayment of rent. Plea 
non eft fattum, and notice of ſett-off upon covenants in the 


ſame deed for money due to defendant. Queſtion was upon 
this plea, whether defendant. could give in evidence his de- 


mand? The judge at the trial thought not: For defend- 


ant it was ſaid, the debt was mutu l, of the ſame degree, and 
ariſing on the ſame contract; and, that the plea was a general 
Me within the act. For plaintiff, that the defendant's plea 
was inconſiſtent, as he denies the deed, and at the ſame time 
makes a demand under it. He might have pleaded the 
general iſſue without denying the deed, or might have pleads 
ed ſpecially. Cur, adv. Barnes 290. 
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x62 _ Of pleas in Bar. 
| Of a Sett-off. 


The form of a notice of Sett-of, 
| Plea general iſſue. 


Mr. 1. M. | | 
TAKE notice, that the ſaid defendant C. D. intends to 
Ss . FE” give in evidence at the trial of this cauſe, and inſiſt 
| | that the ſaid plaintiff A. B. was before and at the time 
| of exhibiting his bill againſt the ſaid defendant, and ſtill 
is indebted to the ſaid defendant in more money than is 
| | | due to the ſaid plaintiff by reaſon of the promiſes and 
1 undertakings in the declaration mentioned, to wit, at 
| | aforeſaid in the ſaid county, in the ſum 
1 + of gol. for ſo much money before that time lent and 
= advanced by the ſaid C. D. to the ſaid 4. B. at his 
ſpecial inſtance and requeſt: And in the further ſum 
of 401. for ſo much money before that time paid, 
a laid out, and expended to and for the uſe of the ſaid 
| EY A. B. at his like ſpecial inſtance aud requeſt : Which 
| | | ſaid ſums of money, or ſo much thereof as will be 
ſufficient to anſwer and fatisfy ſuch demands as the 
ſaid plaintiff A. B. ſhall be able to prove againſt the 
ſaid defendant C. D. by reaſon of the promiſes and 
_ undertakings in the ſaid declaration mentioned, at the 
trial of this cauſe, the ſaid C. D. will give in evi- 
dence, ſett off and deduct againſt ſuch demands of the 
ſaid plaintiff, according to the form of the ftatute in 
ſuch caſe made and provided. | 5 
Dated, c. | Yours, &c. 
 - To Mr. 1, M. Plains. attor. O. P. defends. attor. 
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The above notice muſt be written underneath the plea, 

on the ſame ſheet of treble penny : A copy of which muſt 
de kept by the defendant's attorney, it being neceſſary to 

prove a delivery thereof, on the trial of the cauſe. + 
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Ot Peas n Lt. 163 


Of an Infant's defending. : r= 


N infant muſt defend by guardian if he is ſued, and he 
A cannot regularly plead by guardian until admitted ſo 
to do by ſome judge of the court. If he ſhould it is only 


a miſdemeanor in the attorney, but not error: but if he ap- 
pears by attorney it ig error. Vide the rule, Cc. ante, under 
the title, Of on infant's declaring.” 


Where the defendant is an infant, the plaintiff ought to 


apply to him to name his guardian in 6 days; and in default 


thereof the plaintiff muſt apply to the court to oblige him to 


name his guardian; and upon ſuch application the court will 


order him to name one in 4 or 6 days. | 
If plaintiff has proceeded in his cauſe till iſſue, &c. upon 
defendant's appearance by attorney, not knowing that the de- 


fendant was an infant, and then diſcovers it, he ſhould 


move for a rule to ſhew cauſe why the appearance in the 
filazer*s or judge's book ſhould not be ſtruck out, and de- 
fendant be obliged to appear by guardian, and why the 
record ſhould not be made conformable to it. DDE, 
The plaintiff may have a ſummons for an infant to ſhew 


© cauſe why he ſhould not name a guardian to defend a ſuit, 
An attorney undertook to appear for the defendant an 
infant, and entered it by miſtake per artornatum, per cur,— 


It may be amended and made per guardianum, for he is 
bound to appear in a proper manner. Stratton v. Burgis, 
1 Stra. 114. : 5 

Plaintiff appeared for defendant as a perſon of full age 


by affidavit purſuant to the ſtatute, and proceeded to judg- 


ment: And defendant brought a writ of error, and it was 
diſcloſed, that he intended to aſſign nonage for error in fact. 
On which plaintiff moved to ſtrike out the appearance in 
perſon, and enter an appearance by guardian for defendant, 
if he did not appear and do it himſelf; but the court de- 
nied it, thinking the plaintiff's application too late. Barnes 
413. | | | 
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demanded in writing 


When defendant ought to plead. 


O N all proceſs returnable the firſt or ſecond [i. e. before 
the third] return of term, if plaintiff declares in Lon- 
don or Middleſex, and the defendant lives within 20 miles of 
London, the declaration may be delivered with notice to 
plead within four days after delivery, and defendant ſhall 
plead within that time——and if plaintiff declares in any 
other county or defendant lives above 20 miles from London, 
the declaration may be delivered with notice to plead within 
eight days after, and if defendant does not plead in that time, 
2 rule to plead having been given and expired, and a de- 
mand in writing of a plea having been made, the plaintiff 
may ſign judgment. Tr. 5 & 6 Geo. 2. 

f the proceſs is bailable, the declaration may be delivered 
de bene eſſe with like notice to plead reſpectively as above: — 
but in all caſes where the proceſs does not require bail, and 
the declaration is delivered de bene efſe, it muſt be with notice 
to plead in eight days after delivery; and if defendant does not 
file common bail, and plead within the eight days, (a rule to 

plead having been given, &c.) the plaintiff may ſign judg- 
ment, and a demand of a plea is not neceflary where the de- 
claration is delivered de bene effe. Mich. 10 Geo. 2. 
But in all theſe caſes the declaration muſt be delivered, at 
leaſt four days before the end of the term, excluſive of the 
day of the delivery, otherwiſe the defendant will be entitled 
to an imparlance. Att. Prat. K. B. 127. and note on Reg. 
Tr. 5 & 6 Geo. 2. 5 | 3 | Fe 
| Where bail is filed by the defendant, there muſt be a plea 
g; although notice to plead be upon the 
declaration. 1 Wil. 134. © 
If four terms are elapſed after declaration delivered, the 
defendant ſhall have a whole term's notice to plead before 
judgment can be entered againſt him, unleſs the cauſe has 
been ſtayed by injunction. Rich. Att. Pract. B. R. 226. 
If a defendant is bound by a rule or order of court, to 
plead by a time therein limited, it is incumbent on him to 
plead by ſuch time, although the plaintiff does not enter 
any rule to plead or call for a plea. Att. Pract. B. R. 231. 


— 


c. . Ot Plena in Bat. 
When defendant ought to plead. 


: HE ſame rule in this court. Mich. 3 Geo. 2. But 
the day of delivery is rmcluſrve. 955 5 

And the ſame practice on all proceſs returnable the third 

return of term. Tr. 7 Geo. 3. 


But a declaration muſt be delivered four days before the 


end of term, exclu/ive of the day of delivery to have a plea 


of that term. Att. Pra. 114. . 
So that where the proceſs is returnable on the third return 


of any term except Eaſter, the declaration muſt be delivered 


de bene «ſe to have a plea of the term, elſe there will not be 


time. 


The ſame in this court on proceſs returnable the firſt or 
ſecond return of term. Mich. 1 Geo. 2, Mich. 3 Geo. 2. 
& Eaft. 3 Ges. 2. And alſo on proceſs returnable the third 
return by 1 & 7 Geo. 3. 


If bail is filed by the defendant, the plaintiff's attorney, be- 
fore he can ſign judgment, muſt, by note in writing, de- 
mand a plea of the deſendant's attorney. Mich. 1 Geo. 2. 


Where a rule to plead has been given, and the defendant 
obtains an order for time to plead till the firſt day of the 
next term, the plaintiff may ſign judgment on default of 

efendant's pleading, without giving a new rule. Rep. & 
C % Pract. C. P. 67. 141. < 

Where the plaintiff has given a rule to plead, and has 

been delayed from ſigning judgment by an injunction out of 
Chancery, after the injunction is diſſolved he may ſign judg- 
ment without giving a new rule. Barnes 157. | 
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16 Ot Pieas in Bar. 
When defendant ought to plead. 


A plea dclivered to the attorney in the country is irre- 
gular, the delivery ought to be to the agent in town, or elſe 
left in the office, —The ſame in C. B. Rich, Att. Pracꝭ. 
C. P. 159. | | | 
The plaintiff cannot ſign judgment for want of a plea 
till the afternoon of the day after the rule to plead is out, 
The ſame in C. B. Ibid. 161. 1 
If the defendant does not plead according to the rules of 
the court, ſo that the plaintiff may enter judgment upon a 
nil dicit; yet if, after the rules are out, the defendant do 
put in his plea, before the plaintiff hath entered his judg- 
2 ment, this plea is to be accepted, and the plaintiff ought 
* not then to enter his judgment; and if he doth, ſuch 
judgment may be ſet 12 for irregularity. Lil. Reg. 298. 
9. Suppl. to 2 Barnes 39. 3 | 


e r 


of procuring longer Time to plead; and here- 
in herein of Summonſes, Orders, Cc. 


Judge of the court on application to him at Chambers 
A for time to plead will make an order accordingly. 
If a judge gives an order for a month's time to plead to 
defendant, it is a lunar month, or four weeks *. Tullet v. 
Linfield. 4 Burr. 1455. © 15 
he length of time given to a defendant to plead is en- 


ly prone upon terms, ſo as not to delay the plaintiff. 


either for time to put in, add, perfect, or juſtify bail, or 
plead, the judge will not grant any orders but upon condition 
that his attorney undertakes to plead an iſuable plea, and 
pleading iſſuabiy, within the order, means pleading ſuch an 
iſſue, as the plaintiff might'go to trial upon. 4 Burr. 782. 
Therefore a plea in abatement, is not ſuch a plea, becauſeſit 
tends to delay the plaintiff. Bid. 
But a plea of tender, is in B. R. ibid. but not in C. B. 
Rept. & Caſ. of Pract. C. P. 134. By 
So to an action on a bail-bond, a plea of the Stat. 23 Hen. 
6. c. 10. that the bond was taken for eaſe and favour, is an 
iſſuable plea within ſuch order. Burr. 605. 
A general performance is not an iſſuable plea within a 
* order in an action of covenant. Barnes 354. | 
here the cauſe of action is local, and cannot be tried 
but at the aſſizes; the length of time to be granted will de- 
pend entirely on the interval there is between the application, 
and the commiſfion day of the circuit; for the judge will 
not extend his order ſo far as to hinder plaintiff from try- 
ing his cauſe at the then next aſſizes, if he chuſes it. 
f either of the parties lives in the country, and the cauſe 
of action is tranſitory, the ſame doctrine is held as in town 


4 


— = n 4 4 
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* In all legal proceedings a month means Hur weeks, except in 
guare impedit, where fix months means calendar months; but that is 
becauſe it is manifeſt from the words of the ſtatute 13 Eau. 1. 
c. 5. or 1 2d. that by Ax months, half a year is there meant. 
Ihe words are, If he recovers his preſentation within fix months, 
damages ſhall be given to half a year only.” So that there is this 
diſtinction between zemporal and ecclefiaftical law, in interpreting 
r. ow month; the former underitands it to be /unar, we latter 
calendar, 


tirely in the diſcretion of the judge; and ſuch order is uſual- 


f in a totun cauſe [that is a cauſe which is to be tried at 
the ſittings in London or We/iminfler] the defendant applies 
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6 Ok Pleagin Bar. 


Of procuring longer Time to plead; and here- 
in of Summonſes, Orders, Sc. 


cauſes; all) wing for the difference of time required in no- 
tices, in order to join iſſue in them. | LR SY 

If the defendant preſumes, in 3 of his undertaking 
to plead a gilatory plea, or ſuch an one as plaintiff cannot 
argue the Jaw, or try the fact on, the plaintiff may ſign 
judgment, as if no plea had been pleaded, and give notice 
of executing a writ of enquiry. Wi 

The terms uſually contained in a judge's order, on ſum- 
monſes for time to put in, add, perfect, or juſtify bail, or for 
rime to plead, are theſe; *Pleading iſſuably, rejoining gratis, 
taking ſport notice of trial, or inquiry (if neceſſary) within 
the term: But the judge will not hold the defendant to 
ail theſe terms and conditions, on granting the f order, 
unleſs the ſtate of the cauſe require it, or the party ſummon- 
ed before him, aſk it, for the defendant's not making ap- 
plication ſooner; and ſhews that ſuch negle& was owing 
to his own wilful laches. | 

In cafe the defendant has had an order, not under all the 
ſaid terms; further time, on taking out a ſummons for the 
other party to attend, may be allowed on condition that 
the plaintiff is nat prevented from trying his cauſe in the 
term of which the writ is returnable ; provided the plaintiff 
had an opportunity of going to trial, had the defendant ob- 
. tained no time at all. 5 | 

The court of C. B. held a demurrer not to be an iſſuable 
rejoinder within the judge's order. Neſbet v. Farmer. Barnes 
168. „ 

The defendant having obtained a judge's order upon the 
terms amongſt others of pleading an iſuable plea, put in a 
ſham demurrer, and the plaintiff's attorney ſuppoſing this not 
to be within the order ſigned judgment. — Upon which the 
defendant obtained a rule to ſhew cauſe-why this judgment- 
ſhould not be ſet aſide; and, on ſhewing cauſe, the plain- 
tiff's counſel prayed, that this rule might be diſcharged with 
cos. Per cur, There is a diſtinction between a real and 
fair demurrer, and a ſham one, The former is an ua ble 
plea within the meaning of a judge's order, the latter is not, 
only an evaſion of it; and the rule was diſcharged with 
colts. Gray v. Aſoton. 4 Burr. 1788. a 

Defendant by leave made two avowries, plaintiff obtained 
2 judge's order for time to plead pleading iſſuably, and tak- 
ing notice of trial for the ſitting after term and within time, 
(chi, urred to the flit, and pleaded in bar to the laſt. De- 

3 fendant 
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Of procuring longer Time to plead; and hete- 
in of Summonſes, Orders, &c. 


fendant ſigned a non-proſs for want of plaintiff's pleading 
iſſuably to both avowries ; which the court held regular, 
but upon payment of coſts pleading iſſuably to both, and 
taking notice of trial within term, the non- pros was ſet aſide. 
Barnes 314. | 1-2 
The defendant had time given him to juſtify his bail, 
whereupon a rule as uſual was given, that he ſhould plead 
i ſuably, and take ſhort notice of trial for the laſt ſitting in 
term, and then he pleaded a former recovery in B. R. - On 
motion to ſet aſide this plea and rule given, on ſhewing 
cauſe it was made abſolute, and that the defendant's attorney 
ſhould pay the coſts of the application, Cave v. Aaron in 
C. B. 3 Will. 33. | | | 
On a writ and declaration of the ſame term, and an eight 
days rule given to plead, the defendant, at the end of the 
eight days, put in a plea in abatement, which the court, on 
motion, fer aſide ; for they only give that time to plead in 
chief, and never intend to enlarge the time for a dilatory. 
Anderſon v. Baddiflade. Stra. 1268. 
Te defendant obtained time to plead, on the terms of 
pleading an iſſuable plea, rejoining gratis, and taking ſhort 
notice of trial. The action was on à bond, conditioned to 
ſurrender a copyhold at the requeſt and coſts of plaintiff, — 
Plea, that the plaintiff never requeſted. —Repl. a reguęſt, and 
plaintiff then made up the iſſue with a rej9inder to the country, 
which the defendant on delivery ftruck out, and demurred 
ſo near to the aſſizes, that the plaintiff, expecting a trial, 
had the record made up, and actually tried the cauſe before 
he heard of the demurrer. And now, on motion, the court 
ſet aſide the verdict; for the conſtruction of theſe terms 
put upon the defendant when he aſks time to plead, is not 
to oblige him in all events to join iſſue to the country, but 
only where the replication offers a fair iſſue, and affoids no 
reaſonable cauſe of demurrer ; now here the replication not 
ſhewing any tender of a ſurrender, does give ſuch a colour 
of objection, as will warrant what the defendant hath done. 
2 Stra. 1185. Vide Say. Rep. 88. 
The defendant had an order by conſent from a judge for 
eight days time to plead, and at the expiration of the eight 
days, the plaintiff ſigned judgment without giving a rule to 
plead. Et per cur. The judgment is regular: Rules are 
only to giye the parties notice when they are expected to 
NC | 7 plead ; 
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of procuring lon ger Time to plead ; and here- 
in of Summonſes, Orders, &c. | 


27 


plead; here the defendant's praying time to plead excludes 
any preſumption that the plaintiff has not given him ſuch 
notice. Starkie v. Wilkes. Mich. 7 Geo. 2. in B. R. 
A ſummons for time to plead ought not to be taken out 
after the rule to plead is out, and if ſuch ſummons be taken 
out and ſerved, it is no ſtay of proceedings. Barnes 182. 
Caf. of Pratt. C. P. 137. | | 
If the defendant takes out a judge's ſummons for time to 
plead, the plaintiff cannot ſign judgment till the ſummons 
is diſcharged, Barnes 161. 187. Kept, & Caf. of Prat, 
C. P 0 144. | : 
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Of withdrawing, waiving, adding, and amend 
HERE a defendant pleads a /ham plea, the court 
won't let him withdraw it and plead the general iſſue. 

2 Wilſ. 369. in C. B. 

Blut if a defendant pleads the general iſſue, and the fame 

is not entered; he may waive it, and plead ſpecially within 


four days; and Sunday ſhall not be reckoned one of the 


four days. We and NM. Ld. Raym. 674. | 

After a plea of tender and money brought into court, the 
court will not admit the defendant to withdraw his plea, 
and plead the general iſſue. Barnes 235. | 

A defendant having pleaded to ine; and the plaintiff 
neglecting to enter the iſſue the ſame term iſſue is joined, 
the defendant, within the fir/? five days after the next term, 
may alter his plea, and plead de nove any other plea that 
he pleaſes. Praxis Utr. Banc fo. 379. 

Leave was given to add a plea after two terms ſince the 
firſt were pleaded. Waters v. Bevel. 1 Wil. 223. though 
if motion had been to add a count it would have been 
denied. | 

But in C. B. after the defendant has pleaded a ſingle plea, 
he cannot have leave to add another. Barnes 238, 284. 

Rule to ſhew cauſe why defendants ſhould not have leave 


to add to former pleas already pleaded by leave of the court, 


two new pleas, diſcharged. The queſtion was matter of 
title, and the cauſe to be tried at the fittings after term. 
Defendant had time to apply laſt term, he is under no ſur- 
priſe. The plaintiffs cannot now he prepared to anſwer new 
matter. Barnes 19. + 
A defendant cannot withdraw a ſpecial plea, but in order 
to plead the general iſſue. No ſpecial plea can be withdrawn 
| - ſubſtitute another ſpecial plea in its room. Law v. Law. 
tra. 960. | | 
A defendant was permitted to plead a ſpecial juſtification 
upon terms, after pleading the general iſſue. 1 Will. 254. 
A defendant cannot waive the general iſſue or a general dee 


murrer, and inſtead thereof give a ſpecial plea or a ſpecial- 


demurrer. 
But in B. R. if the general iſſue is not entered, defendant 


may waive it, and plead ſpecially within four days, and Sun 


day ſhall not be reckoned one. J//ft and Men. Ld. Raym. 
674. Salk, 274, Caſes in B. R. 442. Holt. 559. a 
| | N 
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1 St Pleas in Bat. 


Of withdrawing, waiving, adding and . 
ing Pleas, Sc. | 


So in C. B. leave was given to withdraw the general ifſuz, 
after iſſue Joined, and plead a /pecial. juſtification upon terms, 
and waiving, privilege of parliament. Viltes v. Wood. 2 
Hill. 204. Wilkes v. Webb. ibid. 
| ut if a ſpecial plea or ſpecial demurrer be given in, and 
the book is made up and delivered to the defendant's attor- 
ney, he may ſtrike out the 2 plea or ſpecial demurrer, and 
return it with the general iſſue or general demurrer, upon leave. 
Rich. Attor. Pratt. B. R. py and vide the caſe of Feld v. 
Nedbam, in B. R. 1 Wilſ. 29. But in C. B. if the plaintiff 
'has replied, the defendant muſt apply to the court and pay 
coſts. 2 Barnes 270. 

The defendant cannot waive his plea, upon the laſt con- 
tinuance day, without leave of the court. Sayer 87. 

In C. B. the defendant. may waive his ſpecial plea, and 

plead, the general iſſue the ſame term, without payment of 
— or application to the court. Rich. Attor. Prat. C. B. 


16 

if the defendant has etal a dilatory or frivolous plea, 
the court upon motion will order, that he ſhall ſtand by his 
_ plea, or plead ſome other peremptorily on the morrow, 
which ſhall not afterwards be waived'; but towards the end 
of the term [| becauſe otherwiſe there might not be ſufficient 
time to give notice of trial] the court requires the defen- 
. Cant, if he will not abide- by his plea, to plead another 
inſtantly : But this the court will not do till the time 
allowed by the common rule to plead is expired. 

The rule is the ſame upon frivolous demurrers. Rich, 
Attor. Prat. B. R. 1 vol. 240. 

To debt on bond for performance of covenants, the de- 
fendant pleaded nil debet, to which plaintiff demurred, and 
joinder thereupon. — And upon defendant's conſenting to 
put the plaintiff into as good a condition as if he had 
pleaded right at firſt ; the court permitted him to waive his 
firſt plea, and plead performance of covenants. Herbert v. 
Griffiths. Stra. 1181. 

The defendant pleaded a ſbam plea, and plaintiff obtained 
a common rule that the defendant ſhould plead peremptorily 
on the morrow, and that ſuch plea ſhould not be warved, 
and ſerved it on the defendant's attorney; who taking no 
notice of it ; the plaintiff, after the day was out, ſigned 
9 — Which the court on the mailer's report held 

to 


* 
5 
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Of withdrawing, walving, adding and amends 
ing Pleas, c. 


to be irregular, the firſt plea ſtanding, if the defendant did 


not lay hold of the opportunity given him of altering it, 


whereby the plaintiff has the benefit of his motion. Webb 
v. Holt. Stra. 1234. n. 

The defendant pleaded the general 9 but forgot to give. 
notice at the ſame time of a /ett-off. And upon motion in 
time, the court gave leave to withdraw the plea, in order 
to deliver the ſame again with a proper notice of /ztt-off,” and 
ſaid it had been done before. Blactbourne v. Matthias. 

Stra. 1267. . 

S8o the court gave leave to withdraw the general} ifae in 
order to bring money into court, within the reaſon of the 
foregoing caſe. Tarleton v. Rs Stra. 1271. | 

Defendant by leave of the court pleaded two plezs, u not 
guilty, and a ſpecial juſtification. On the former iſſue 
was joined ; to the latter plaintiff replied thereto, defend- 
ant demurred, and plaintiff joined in demurrer, Plaintiff 
made. up the iſſue (awarding contingent damages as uſual) 
and before argument of the demurrer proceeded to trial, 

and had a verdict on the iſſue. After which defendant 


moved and had a rule to ſhew cauſe why he ſhould not 
amend the later plea on payment of coſts. But the court 


thinking the application came too late, eſpecially as it ap- 
peared that before the trial of the iſſue, he had applied for 
the ſame amendment, and had a rule to ſnew cauſe, which 


his own agent had waived, diſcharged the rule. Thorn 


ley v. Hughes. - Barnes 25. 


Rule to ſhew cauſe why defendant's plea being a ſpecial. | 


- plene adminiſtravit (pleaded two terms before) ſhould not 


be amended by adding a debt due from the inteſtate, for 


rent, made abſolute on payment of coſts, Amendment to 
be in two days, and defendant to take notice of trial for 
next aſſizes. 

Defendant's plea was amended after a ſpecial demurrer 
thereto, from the draught under the counſel's hand. Hat- 
ton v. Walker. Stra. 846. 

Debt againſt def ndant as heir on the bond of his anceſ- 
tor. — Plea reins per deſcent. Replication aſſets. Demurr-r 
inde and joinder. The caufe was ſet down to be argued. 
After which defendant moved to withdraw his demurr-r, 
and rejoin iſſuably on payment of coſts; on ſhewir 
cauſe plaintiff inſiſted, that by the demurrer he had been 
delayed 
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170 Ot Plena in Bar. 


Of withdrawing, watving, adding, and amend 
| ing Pleas, &c. 


delayed an affizes, and defendant came too late now, unleſs 
he would give judgment for plaintiffs ſecurity. The other 
fide had ſome doubt of the pleadings and were fearful to 
venture an argument, becauſe if judgment had paſſed 
inſt defendant on demurrer, the debt muſt be paid out 
of defendant's own goods: If on verdict, out of the aſſets, 
The court made the rule abſolute. Barnes 155. | 
After the flat. of limitations pleaded, and plaintiff had 
demurred, the matters in queſtion being actions between 
merchant and merchant. Defendant moved to add to his 
farmer plea the general iſſue, non aſſumpſit, but was denied. 
Barnes 332. ng | * T9” 
Defendant pleaded to a ſci. fa. on his recognizance, pay- 
ment by the principal. Replication nonpayment, and 7M 
tendered, Demurrer inde and joinder. Con/ilium moved 
for and the cauſe ſet down. After which defendant moved 
to withdraw his plea, and plead nul tic! record of the re- 
Wa but denied. Handaſjd v. Wilſon. Barnes 334. 
Motion to withdraw a demurrer and plead the general r/ſue, 
was granted, as it appeared that defendant had offered to 
plead the general iſſue time enough for the laſt aflizes. 
Barnes 337. | | . | 
Rule abſolute to give defendant leave to withdraw his 
former avowries, and plead the ſame again with two more 
added, on payment of coſts, [after iſſues joined twelve 
months ago] Plaintiff to be at liberty to plead in bar 
de nevo, and to proceed to trial next aſſizes. Browne v. 
James. Barnes 362. | | 
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Ot Pleas in Br. ws 
Of ſpecial Pleas, and herein of pleading dou 


ble, &c.. 
ALL ſpecial pleas muſt have a counſel or a ſerjeant's hand, 


and be engroſſed on treble penny ſtamped paper; 


and in the King's Bench are to be delivered to or filed with 
the clerk 7 the papers. In the Common Pleas, it may either be 
delivered to plaintiff's attorney (which is the uſual way) 
or filed with the prothonotary, and then plaintiff's attor- 
ney muſt take it out of the office. 

By the 4 Ann. c. 16 f. 4. Any defendant or tenant in 
« any action or ſuit, or any plaintiff in replevin in any 
« court of record, with the leave of the ſame court, may 


„ plead as many ſeveral matters, as he ſhall think neceſſary 


&« for his defence.” Provided, that if any ſuch matter 


« ſhall, upon a demurrer joined, be judged inſufficient, 


* coſts ſhall be given at the diſcretion of the court; or if 
<& a, verdict ſhall be found upon any iſſue in the ſaid cauſe 


6 for the plaintiff or demandant, coſts ſhall be alſo given 


<« in the like manner, unleſs the judge who tried the ſaid iſſue 


& ſhall certify that the ſaid defendant or tenant, or plaintiff. 


sin replevin, had a probable cauſe to plead ſuch matter, 
* which, upon the ſaid iſſue, ſhall be found againſt him.“ 


Upon the firſt part of this clauſe it has been determined, 
that it does not extend to qui tam actions, ſo that in them 


there can be but one plea. 2 Wilſ. 21. 
Nor to any action on a penal flatute. Barnes 15. 


Secondly, it has been determined, that it does not extend 
to plead double matters which ſhall have different trials ; 
for inſtance in dower—lIf the defendant plead ©* Ne ungues 


accouple in loyal matrimonie, and a mortgage. For the firſt mat= 
ter ſhall be tried by the bi/hop, and the other by a jury, and 
the judge cannot certify if there was a probable cauſe. 


Harding v. Harding, C. B. Mich. 9. Anne. Com. Rep. 148. 


Thirdly, that the certificate upon this ſtatute may be made 
after the trial. | | 
An affidavit is not neceſſary in order to plead two or more 
matters under this ſtatute, but the court expects to be in- 
formed what the matters be that are deſired to be pleaded, 


in order to judge whether they are proper. The court does 


not uſually go into the materiality of pleas, upon motion 
for leave to plead ſeveral pleas; which defendants may do 
to any number, provided no two of them be inconſiſtent 
wi.h each other - But formerly the court of C. B. expected 
to be ſatisfied of the neceſſity to plead ſeveral material pleas, 
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1176 Df pleas in Bar. 


Of ſpecial Pleas, and herein of. pleadin g Fes 
8 ble, Sc. | 


Say. Rep. 29. and as appears by various books of practice, 
Sc. but now they do not fo much regard it. 

In caſe defendant pleads ſeveral matters, a rule for that 
purpoſe muſt be drawn up, and ſerved on the plaintiff's 
attorney, when the plea is filed, to obtain which, get a 
counſel or ſerjeant's hand to a motion paper, and leave the 
ſame and the draft of you plea, if in B. R. with the clerk of 
the rules, if in C. B. with the ſecondary, as inſtructions to 
draw up the rule. | „ | 
If in vacation you apply for this rule, it is neceſſary (not- 


order to authorize the clerk to' draw the rule up, which 
order is made out of courſe by the judge's clerk without 
any previous ſummons. | Be BE | 

In the King's Bench the clerk of the papers with whom all 
ſpecial pleadings are left, makes out copies thereof ſigned 
with his name, and to whom the plarntif*s attorney muſt 
apply for a copy in order to draw his replication thereto, 
unleſs the replication be of courſe, and conſiſts in a mere 
denial of the plea, without alledging any new matter there- 
in, as nul tiel record to a plea of judgment recovered ; in which 
caſes the clerk of the papers draws up the replication, and de- 


\ 


— 
t 


» 


withſtanding a motion is not actually made) to get a judge's 


livers the paper book to the plaintiff's attorney with a com- 


| pleat iſſue. : 


But if the replication is to be ſpecial, containing any new 
matter, which muſt be ſigned by counſel, the plaintiff's 
attorney takes the copy of the plea away with him, paying 


the clerk for it, in order to get the replication drawn, which 


being done, ſigned by counſel and engroſſed, is carried and 
filed with the clerk of the papers, and it further pleadings 
be had in the cauſe, the parties alternately take copies 


thereof from his office, and file their anſwer thereto, until 


iſſue is joined between them. > | 
But in the Common Pleas the defendant's attorney may 


deliver a copy of the plea to the plaintiff's attorney, or file 
the ſame with the prothonetar;, and ſerves a copy thereof on 
the plaintiff's attorney or agent. 

The defendant, with leave of the court, pleaded non 
afſumpſit and non aſſumpſit infra ſex annos; to the latter plain- 
tiff replied an original ; ifſue was joined on nul tiel record, 
and judgment for the plaintiF; whereupon he executed a 


writ of enquiry of damages, and did not further proceed on 


the iſſue of nen afſump/it, but as to that entred a noli proſegui. 
The 


- 1 - . F . 


\ 


ble, Ge. 


The defendant moved to ſet aſide the writ of enquiry, and 
on ſhewing cauſe, the plaintiff inſiſted that he might enter 
2 noli proſ. on the iſſue of non aſſumpſit, and take his exe- 
cution on the iſſue that was found for him; and the defen- 
dant inſiſted both pleas went to the declaration, and if any 


one iſſue was found for him, the plaintiff was barred of his 


action. Per cur”, It is a judgment only as to part, and not 
upon the whole proceeding, and the enquiry could not be 
executed before the other iſſue was tried. The defendant 
has a double defence given him, and if any one be found 
for him, he ſhall be excuſed, therefore this writ of enquiry 


is wrong; and if this way of proceeding was to be allowed, 


there is an end of pleading double. Pra#?. Reg. C. P. 320. 
| Defendants had pleaded to two aſſaults, &c. laid in the 
declaration, four ſeveral matters by leave of the court. On 
trial, verdict for defendant on two firſt, and refidue for 
plaintiff without any damages, and there was no certificate 
from the judge, that defendants had probable cauſe to plead 
the two laſt pleas; The court thought they had no diſcre- 
tionary power, but are bound by the ſtat. 4 Ann. as the 
judge had not certified, and made the rule abſolute for coſts 
on the latter pleas. Barnes 140. | 

Four iſſues were joined on four ſeveral pleas in bar to an 


avowry, three of which were found for plaintiff, and the 


fourth for defendant. No certificate ſrom the judge that 
plaintiff had a probable cauſe to plead the fourth plea. On 
which defendant moved for coſts thereon. —After which 
the judge certified, ſo the rule was diſcharged, Barnes 
141. >: Et} 

Plaintiff in replevin pleaded two ſeveral matters in bar to 
an avowry, by way of prefcription. One plea was found 
for him, and there being no certificate that plaintiff had 
probable caufe to plead the other, the defendant moved 
for coſts according to 4 Ann. The queſtion was, whether 


theſe proceedings are within the ſtatute or not? The auerv- 


ant in replevin being omitted in the words of the ſtatute. 
Rule enlarged. Barnes 144.—Afterwards the court heid 
the avowant to be within the intent and meaning of the ſta- 
tute, And made the rale abfolute for taxing avowaat's 
coſts, bid. 116. „ 

Defendants pleaded three ſeveral pleas by leave, on two of 
which iſſues were joined, on the third for want of a rejoin- 

Yor. I. N | der, 


Ok Pleas in Bar. 177 
Of ſpecial Pleas, and herein of pleading dou- 


75 8 Ot Pleas fn Bar. 


Of ſhecial Pleas, and herein of leading dou- 
ble, Sc. 


der, plaintiff fi gned judgment quod eu, and took out 
execution. The court held, that after judgment on the 
third plea, [which was plene adm.) the iſſues on the two 
other pleas muſt be tried before plaintiff can recover. If. 
defendant prevails on any, the plaintiff cannot recover, 
Rule abſolute to ſet aſide judgment and execution with colts, 
Baker v. Barlow & ux. extrix. Barnes 269. 

Defendant pleaded four pleas as by leave, though he had 
obtained no rule, but a judge's order. Plaintiff moved 
that either three of the pleas, or the words by leave of 
the court” might be ſtruck out. The ſtatute giving the 
power of leave to plead ſeveral matters to the court only. 
The pleas were held to be improperly pleaded ; but the 
court gave leave to plead the ſame four pleas de novo, on pay- 
ment of coſts. Barnes 357. 


3 — 
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Of the Replication, 
Of Replying, Rejoining, Sc. and joining Iſſue. 


HERE is no preciſe time fixed for replying, rejoine 


mg, &c. But if the party who is to do the act is 
ſerved with a copy of the rule for that purpoſe, he muſt 
reply, Cc. within four days * excluſive, after the ſervice of 
a copy of ſuch rule, and if he does not, a demand in writ- 


ing having been made, judgment Hay be ſigned. But if 


Juigment be ſigned, or other proceedings had within that 
time, the ſame on application to the court will be ſet aſide, 


And ſunday, or any holiday on which the court doth not 


ſit, not being the laſt of thoſe forr days, is to be reckoned 
a day within thoſe rules. 

If an interlocutory judgment is ſigned, and the plaintiff 
has neglected to give a rule to plead - the defendant muſt 
take advantage of that, or any other irregularity muo days 
at leaſt before executing the wit of enquiry, or not at 


all. 1 Barnes 165. Pratt. Reg. 242. 

If a cauſe has continued four terms without proſecution 
before iſſue joined, each party ſhall have a whole term's 
notice io reply, rejoin, &c. unleſs the cauſe has been ſtay- 


ed by injunction or privilege. 


A rule to ſhew cauſe “ why plaintiff ſhould not be at 


liberty to withdraw his replication and reply de novo, in 
having, by miſtake of his former attorney, traverſed a leaſe 
under which he himſelf claimed,“ was made abſolute, tho? 
fix terms had intervened ſince the replication was filed, 


Alder v. Chip. Hil. 32. Geo. 2. Burr. 4 part 756. 
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Df Demurrers. 
And making up the Demurrer-book. 
1 F either party demurs to what is alledgedy the opponent, 


the other may join in demurrer, — but if the party has 
demurred for matter of form only, in which caſe the cauſes of 
demurrer muſt be particularly ſet forth and ſpectally ſtated in 
the demurrer, whence 7 is called a ſpecial demurrer; and 
the party demurred to is aware of his informality, he may 
take out a ſummons before a judge to amend on payment of 
coſts. — But if not, he may join in demurrer as he muſt 
upon a general demurrer, and then the parties are at iſſue in 
Jaw ; and the ſame is referred to the judges of the court be- 
fore whom the action is brought, to determine. 5 
In the King's-Bench, if there is a general demurrer to the 
declaration, the plaintiff's attorney adds a joinder thereto, 
and himſelf makes up and delivers the iſſue thereupon ; for 
which the defendant ſhall pay 4d. per fheet befides ſtamps, 
otherwiſe judgment may be ſigned, — | | 
But if the demurrer is ſpecial, or if general after a ſpzcial 
plea pleaded, the ſame muſt be filed with the cler of the 
papers who makes up the demurrer,-book with the joinder, and 
gives a rule.in the margin, for the defendant to receive and 
return the ſame to be inrolled, to the plaintiff's attorney, 


Which if he returns, and pays for the entries, an incipitur is 


made on the King's-Bench Roll; then get a number roll, and 
carry the ſame with the demurrer-book to the clerk of the 
Judgments, enter and docquet the iſſue, finiſh the entry 
on the roll, -and then the ſame is carried to, and filed at the 
niſi prius office in Gray's-inn,—after which move by counſel 
' for a eoncilium, or day to argue the demurrer ; draw up the 
rule with the clerk of the rules [paying for ſame 4 s.] and 
apply to the clerk of ibe papers, and enter the demurrer with 
him preparatory to argument. | | 


* 


A general demurrer has no need of a counſel's hand but 
a fpecial demurrer muſt be ſigned by counſel. 
Ia making up the demurrer-b:6# the counſels names muſt 
be ſet down. Eat. 18 Car. 2. 5 
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Of Demurrers. 
And making up the Demurter- bock. 
E HE ſame in this court. 


1: "Din 
Þ a 


* 


In this court when demurrer is joined, the plaintiff's at- 


torney in all caſes makes up the demurrer- bool, and delivers 
a copy of it on treble penny ſtamped paper to the defendant's 
attorney, who muſt pay for it, after the rate of. 4d. per 
ſheet beſides ſtamps, and alſo for entering his pleadings and 
warrant of attorney ; then the plaintiff's attorney enters 
the whole proceedings on the roll; and having delivered it 
to the ſecondary, gets a ſerjeant to move for a concilium, or day 
for arguing the demurrer, and the ſecondary draws up a rule 
accordingly, which muſt be ſerved on the defendant's attor- 


ney, and the demurrer put down in the court book for argu- 


ment, | . 
If a concilium is moved for before the demurrer-book is de- 
livered to the defendant's attorney, it will be irregular. 
Rich. Att. Pract. C. B. 201. | 

After joinder in demurrer, plaintiff moved for a concilium, 
and delivered the paper book the ſame day, which was held 
irregular, and the cauſe ordered to be made out of. the pa- 
per. The regular practice is to tender the paper-book to 
defendant's attorney : If he refuſes to accept and pay for it, 
judgment may be ſigned for want thereof. If he accepts 
and pays for it, then plaintiff ought to move for a concilium 


and proceed to argument, Sharpe v. Sharpe. Barnes 163. 


A general demurrer has no need of a ſerjeant's hand, but a 
ſpecial demurrer muſt be ſigned by a ſerjeant. 
In making up the demurrer-book the names of the ſer- 


-jeants muſt be ſet down. 


The 


132 Ot Demurrers. B. R. 


And making up the Demurrer- book. 


A general demurrer cannot be waived, but a ſpecial demur- 
rer may ;—and in caſe of a frivolous demurrer the court, on. 
motion, will order the defendant to ſtand by it, or plead de 
novo on the morrow or in/tanter. KD, 

Before the argument copies of the demurrer-books muſt be 
delivered to the judges four days before the day appointed for 
argument. Eafl. 2 Fac. 2. But it has been the practice 
for a long time to deliver the ſame only wo days before. 

The attorney for the plaintiff is to deliver copies thereof 

to the Chief Juſtice and ſenior judge the attorney for 
the defendant to the other judges, 8 | 
If one of the parties delivers all the paper-books, on the 
other party's neglecting to deliver any, the party neglecting 
will not be heard when the cauſe comes on to be argued, 


All ſpecial cauſes ſet down by the clerk of the papers to be 
argued, are to be entered at leaſt four days before the day of 
argument, of which notice is forthwith to be given to the 
attorney or agent on the other ſide. And all ſuch cauſes are 
to be 2roved in the order they ſtand entered, and ate not to 
be adjourned by conſent, or atherwiſe, unleſs the court 
ſhall for reaſonable cauſe, verified by affidavit, upon appli- 
cation to be made by either of the parties, their attorney or 
agent (at leaſt two days before the day of argument) other- 
wiſe order. And all ſuch cauſes remaining undetermined at 
the end of any term, ſhall, without any new entry, be con- 
tinued in the book kept by the clerk of the papers, to come 

on in the next term in the order they ſtand. Reg. Mich. 


1756. 


c. B. Ot Demurters. 


And making up the Demurrer- book. 


The ſame in this court. 
The ſame in this court. Mich. 6 Gee. 2. 


The ſame in this court. Reg. 27. Car. 2. 


And in caſe the attorney of either party ſhall not deliver 
books as he ought, then if the attorney on the other ſide, 
for expediting his client's cauſe, will deliver books to all 
the judges three days [now two days] before the argument, 
counſel ſhall be heard on his client's behalf at the day ap- 
pointed ; and the attorney delivering books as aforeſaid, 
ſhall be reimburſed the charges of delivering two books 
which ought to have been delivered by the attorney of the 
adverſe party, which charges the ſaid attorney ſhall be bound 
to pay upon the demand thereof; and if not paid before 

judgment, the charges thereof ſhall be allowed upon taxing 
. Coſts; but if no coſts are to be taxed in the cauſe, then 

ſuch attorney making default, ſhall be compelled: to pay by 
attachment or otherwiſe, 3 1 
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„„ Of Denitireers. B. R. 


- Of Judgment thereon, Te. 


I. upon argument judgment goes for the plaintiff, you 
draw up your rule for judgment with the clerk of the rules 
[paying 45.] and if the action ſound only in damages, as caſe, 
treſpaſs, & c. wherein the judgment upon the demurrer is only 
an interlocutory judgment, you give notice of executing the 
writ of enquiry, and proceed to the execution thereof. 

But when” ſuch judgment obtained upon demurrer is final, 
as in debt, &c. you ſtamp either the rule for judgment on the 


 demurrer-bock with a double half crown ſtamp, and get the 


clerk at the niſi prius office to attend the maſter with the roll, 


margin of the roll, after which you proceed to fue out exe- 
cution. | 

FF there is a demurrer to part, and an iſſue upon other 
-part, and judgment is given for plaintiff upon the demurrer, 
he may enter a non profs as to the iſſue, and proceed to a 
writ of enquiry on the demurrer ; but without a non projs 
he cannot have a writ of enquiry ; becauſe, on the trial of 
the iſſue the ſame jury will aſcertain the damages for that 
part of which the demurrer was, Salk. 219. pl. 6. The 
fame in C. B, | EY | 

If either the plaintiff or defendant-refuſe or neglect to 
plead, reply, rejoin, ſurrejoin, &c. join in demurrer, or en- 
ter the iſſue on demurrer according to the party with whom 
the matter reſts, application is made to the maſter for a rule 


for that purpoſe. It is uſually taken on the back of the laſt 


pleadings in the cauſe ; which, upon being taken to the 


clerk of the rules, is entered, paying 15s. 10 d. a copy of 
which muſt be ſerved on the adverſe party's attorney. 


On all ſpecial rules given by the ſecondary to reply, rejoin, 


Sc. the party who is to do the act, hath four days excluſive ' 
of the day of the ſervice of the rule for theſe purpoſes, and 


on failure thereof, judgment may be figned. 


who will tax the coſts and mark the amount thereof in the 


c. B. Ot Demutrers. 15865 
Of judgment thereon, &c, 


17 the Common Pleas you draw up the ſame rule with the 
ſecondary, &c. | 55 | | 

In both courts, if there is a demurrer to part, and iſſue as 
to the other part, the iſſue generally ſtays till the demurrer is 
argued, - | OO | 


When the judgment obtained here upon demurrer is final, 
as in debt, &c. you ſtamp either the rule for judgment or the 


demurrer-book with a double half crown ſtamp; and carry 


the ſame to the . prothonatory, who will tax the coſts, and 
mark the ſame in the margin of the roll, after which you 
proceed to ſue out execution. | 


Where the defendant demurs to the declaration, his attor- 
ney ſhall be obliged to accept of notice of executing the 
writ of enquiry on the back of the rejoinder in demurrer, and 


where the defendant pleads ſuch a dilatory plea that the 


plaintiff is obliged to demur, the defendant's attorney ſhall 
be 2 to accept of notice of executing a writ of enguiry 
on the 

BK: | | 
So in like caſes in this court, application is made to the 
&condary for a fjmilar rule, a copy of which is ſerved on 
the adverſe party's attorney, SE 


* 


Days as uſual incluſiue in this court. 


ack of ſuch demurrer. Tr. 10 Geo. 1, The ſame in 
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26 Of Demurrers. 


Of Judgment thereon, Cc. 
N aſſumpſit, the defendant pleaded the general iſue, and 
alio the Hatute of limitations : The iſſue was found againſt 

him at the aſſizes; but as to the ſpecial plea, there was a 
replication, rejoinder and ſur-rejoinder; to which the de- 
fendant demurred, and the plaintiff joined in demurrer, 
This term the plaintiff made it a concilium, put it in the 
paper, and no body to ſupport the demurrer, obtained judg- 
ment; it was now moved to fet this aſide as irregular, the 
rule for the concilium having never been ſerved, or any 
notice given of putting it in the paper. But the court 
held it not to be irregular, and that it was the duty of the 
defendant to ſearch, ſince he muſt expect the plaintiff would 
proceed. Then it was moved to ſet it aſide. upon payment 
of coſts, upon the foot of ſetting aſide regular judgments, 

But the court ſaid that was never to be done but where the 

defendant was to plead to the merits ; not to give him the 
advantage of a nicety in pleading, and if there was any 
ground for the demurrer [as in fact there was] he might 
bring a writ of error; but they would not relieve him, tho' 
he offered to waive a writ of error. Forbes v. Ld. Middle- 
ton. Stra. 1242, 5 © 

Tbe entry of the judgment was, Ideo conſideratum eſi, Cc. 
and not faid as uſual et guia videtur curiaæ, Sc. and for that 
cauſe it was reverſed; for when a demurter is joined the 
matter of law is ſubmitted to the court, and they mult ſay 
whether it is /ufficicns or minus ſufjictens, before they pro- 
nounce judgment, otherwiſe it Con't appear that they deter- 
mined the matter of Jaw before them. Attwoed v. Burr. 

Salt. 402. Ld. Raym. 821. 5. c. BO 

| Plaintiff obtained judgment upon arguing a demurrer in 
an action upon the caſe, and proceeded to execute a writ of 
inquiry without getting judgment ſigned by the prothanetary, 
which the court held to be irregular, and ſet aſide the writ 

of inquiry. Mac Carty v. Parminter. Barnes 229. 


Of 
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Of Trial by Recozd. 
RIAL by record is where a matter of record is 
pleaded in any action, as a fine, a judgment, or the 
like, and the oppoſite party denies it, by ſaying that 
there is no ſuch matter of record exiſting. The trial 
of this iſſue therefore is merely by the record ; for, as Sir 
Edward Coke obſerves, a record or inrollment is a monu- 
ment of ſo high a nature, and importeth in itſelf ſuch 
abſolute verity, -that if it be pleaded that there is no ſuch 


record, it ſhall not receive any trial by witneſs, jury, or 
otherwiſe, 'but only by itſelf, Thus titles of nobility, as 


whether Earl os no Earl, Baron or no Baron, ſhall be tried 


by the King's writ or patent only, which is matter of re- 
cord. 6 Rep. 53. Alſo in the caſe of an alien, whether 
alien friend, or enemy, ſhall be tried by the league or 


treaty between his ſovereign and ours; for every league or 


treaty is of record. 9 Rep. 31. And alſo, whether a ma- 
nor be held in ancient demeſne or not, ſhall be tried by the 
record of Domeſday in the King's exchequer. | 

If a matter of record is pleaded, the other party may 
reply “nul tiel record”, upon this, iſſue is tendered and 
joined in the following form: ©* And this he prays may be 
enquired of by the record, and the other doth the like“. 
And hereupon the party pleading the record has a day given 
him to bring it in, and proclamation is made in court for 
him to bring forth the record by him in pleading alledged, 
© or elſe he ſhall be condemned'“; and on his failure his 
antagoniſt ſhall have judgment to recover: Or if the 
plaintiff's right. of action is founded on a record, and the 
defendant pleads that there is no ſuch record ”, the plain- 
tiff may reply, that there is ſuch a record, and this he is 
ready to verify by that record” : And hereupon he ſhall 
haye a day given him to bring in the record. 
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185 Of Trial by Recozd. 
Ct pleading auter action pendent. 


Te to an action, the defendant pleads another action 
depending for the ſame cauſe in the ſame court, in abate- 
ment, the plaintiff has no occaſion to reply no ſuch re- 
cord, but may crave oyer of the record pleaded, and 
have a rule for 'oyer the next day; and on default thereof 
ſign judgment. Carth. 45 3. Theobald. Long. Ld. Raym, 
247: Carth. 517. | LY 
Inn B. K. action for affault, battery, Cc. — Plea in abate- 
ment, another action depending in ſame court for the ſame 
matter. — To which plaintiff replied nul tiel record; and 
prayed inſpection by the court, without giving liberty to 
rejoin guod habetur tale recordum. Demurrer inde and join- 
der, and judgment for plaintiff; becauſe it being a record 
of the ſame court, the plaintiff might pray that it might 
be inſpected by the court, if any ſuch there was, as it is 
reported in Dyer 227. Et per cur. upon this plea, plaintiff 
might have craved oyer of the record pleaded, and for want 
of ozer might have ſigned judgment, which is the quickeſt 
method of proceeding. Creamer v. Wickett. Carth. 517. 
Salk. 566. 3 Lev. 243. Ld. Raym. 5 50. eres 

But ger Holt. If it was a record of another court, then 
there ought to be a rejviader-#, uad habetur tale recordum, 
Sc. and per Holt; judgment final in this caſe ought not 
to be ſigned ; but only a reſpondeas oufter, for failure of re- 
eord is not peremptory. 8 | 

Note, If upon the replication nul tiel record, to a plea of 
auter action pendent in abatement, there. was ſuch record at 
the time of pleading the plea, though that action was 
afterwards diſcontinued, yet ſuch plea is good, becauſe it 
was true at the time of pleading. — But if a man pleads 
a recovery by. judgment in bar of an action, and the ſaid 
judgment is reverſed after pleading the plea ; now ſuch plea 
is ill, becauſe now it is no ſuch record ab initio, Green v. 
Watts. Ld. Raym. 274: 8 

An action pending in an inferior court, for the ſame 
thing, cannot be pleaded to an action brought in the fupe- 
rior courts. | by 

Note, Upon ſuch plea of auter action pendent, if upon 
jearch it appears to the court, that there is ſuch a record, 


But fince this it has been held that there is a compleat iſſue 
joined upon ul tiel record with a verification, and that there needs 
no reioinder 224 habetur tale recordum, Vide 2 Wil}. 113. 

| then 


Of pleading auter action pendent. 
then the entry ought to be, quia inſpectis recordis, Ce. 
apparet, that there is ſuch record, ideo, Sc. But if no 
ſuch record be found, then quia inſpectis, &c. non invenitur 


| aliquad tale recordum, c. then judgment quod reſpondeat 


ulterius ought to be given for failure of the record. Per 
Holt, Ch. J. Ld. Raym. 550. | . 

In B. R. to an action of aſſault, battery and wounding, 
on the 6th of June, — and to aſſault, battery, wounding 


and falſe impriſonment, on 1 Augiſt after, — Defendant 
pleaded not guilty to the latter, and as to the firſt aſſault, 
battery and wounding, that plaintiff had levied a plaint for 


the ſame in the Marſbalſeaa, which was removed by habeas 
corpus into B. R. that defendant put in bail thereto; and 
which plea in B. R. remains ſtill undetermined ; and 
averred that the plaint levied in the Marſpalſaa, and the 
plaintiff*s bill for the firſt aſſault, battery and wounding, 
were for one and the ſame cauſe, &c. — Demurrer inde, 
and joinder. And per cur, judgment of reſpondeas oufler. For an 
habeas corpus does not remove a cauſe out of the inferior court, 
ſo as to be pending above, and conſequently it cannot be 


' pleaded to another declaration for the ſame thing: A plaint 


pending in an inferior court is no plea to an action brought 
in the courts at Meſiminſier. There is a great deal of dif- 
ference between a recordari, or a certiorari, and an habeas 
corpus. In the caſe of a recordari, the proceedings are upon 
that, and the recordart is entered upon the roll, and the re- 


turn of it, which is the plaint; and the plaintiff declares - 


upon that, and the parties have day in court upon the recor- 
dari; and ſo it is of a certiorari, But upon an habeas cor- 
pus the parties have no day in court; but the proceedings 


below are ſuperſeded, and the plaintiff has liberty to declare 


againſt the. defendant as in cu/lody of the marfoal. Vide 
Seers v. Turner. Ld. Raym. 1102. PE. 


2 


we ETP I YETI PIT PIR br, 


Of Crtal by Recon. 1389 


Are 


= 1 * 
—— — — 
1 I — Þ ——— — — a. 
= 4 4 — 7 ———— 5 Z 2 * 1 - 
—— — 22 
— * Ms *ͤ“ͤ + 9 4 ik . oy =_ = IG - \ 
= = > nod ee © ew —_— 
— = = * 2 - 3 
2 ES 
Dan: _ 


OG ONS 
ä ̃ — — 
* 


8 — — —— 
= an —— ö 


FFF 
ess = — 


—— 


—_— —_ 
— — — * — 
@ » 
—— —— — —— — 
— 


„ „„ TY CES 
* 

I 8 

n = 


_— 


— — 


1 
1 
1 
1 
1 
iy: 
t 
i 
it- 
q 
1 
f 
ty * 
ſs 


24" ü „„ ed og eo 


* 
14 t a 
: [| 
* 
\ 
| „ 
E 
2 - + 
4 o 
G 
+ 
4 = 
4 l 
„ „ 
iff 
Pot 
F \ 
i 4h. 8 
* 
1 7 
. 1 + ! 
1 þ 
$ 6 J 
[ 
Py | ; 1 FR 
1 Ll l 
. 7 
hf 
' _ 1 


ot Trial by Record. 


Of pleading a former rere 

T is a maxim in law, emo bis vexari debet.” A judgs 
ment in a former action is only pleadable in bar of a new 
action, where the new action is brought for the ſame cauſe 
of action as the firſt was, that is, where.the ſame evidence 
will ſupport both the actions, although the actions may 
happen to be grounded on different writs. This is the teſt 
to know whether a final determination in a former action 
is a bar or not to a ſubſequent action, and it runs thro” all 
the caſes in the books, both in real and perſonal actions, 
But there is a diverſity between real and perſonal actions; 
Lord Cote means, by actions of the ſame nature, actions of 
the ſame degree, where you can't have a writ of an higher 
nature, as a bar in a brit ayle, is a bar in a brit of beſayle, 
and in a collateral action, as we nage, &c. for theſe are 
anceſtrel, and of one and the ſame nature; but will not bar 
a writ of right.——Per ſonal actions are all of the ſame heighth 
or degree. 3 H/ilf. 308. 

But note, a miſtake of his action is no bar or eſtoppel to 
bring a new action. For there is no queſtion, but that if a 
man miſtakes his declaration, and the defendant demurs 
and has judgment, the plaintiff may ſet it right in a ſecond 
action. 1 Mod. 207. 3 Wilſ: 309. 

Where the demand and recovery is of a thing certain, 

as where two are bound in 100/. jointly and ſeverally, there 
recovery and execution againſt one, is not a bar againſt the 
other; for execution is no ſatisfaction for the 1001. de- 
manded. 
But where the demand and recovery is of a thing incer- 
tain, as where treſpaſs is done by two, which reſts only in 
damages, if the plaintiff recover againſt one, that judgment 
is a ſufficient bar againſt the other, for tranſit in rem judi- 
catam ; the property of the goods is changed, ſo as he may 
not ſeiſe them again. Bull. Ni. Pri. 49. 

If a defendant pleads a prior recovery in the Son ent, 
the plaintiff has no need to reply nul til record, but may 
have a rule for the plea to be rejected, unleſs yer is given 
of the judgment, and upon default thercof may ſign judg- 
ment. Hunter v. Wiſeman, Stra. 823. Same rule in Gwin- 
nell and Thompſon, Trin. 3 Geo. 2. 

There is no difference between a record of the fame 
court pleaded, and a record of another court: The iſſue 1s 
complete upon the replication zul fiel record, without a 


rejoinder. Were the defendant avers a record, and piain- 
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tiff gives him a day to bring it in, the concluſion of the 


© replication is as follows: And this he is ready to verify, and 
prayeth that the ſaid record may be ſeen and inſpected by the court 
| ſor if in C. B. by the juſſices] here. And becauſe the ſaid- 


B. hath not the ſaid rccard naw ready here in court, it is ſaid by 
the ſaid court here to the ſaid B. that he have the ſaid record here 
on [if by original, a general return day—if by bill, a day 
certain in term, ] The ſame day is given to the ſaid A. here, 
Kc. 1 ON. + | 


Where the plaintiff avers the record, the concluſion of 


the replication is thus: And this he is ready to verify by the 
ſaid record, and prays that the ſaid record may be ſeen and inſpect- 


d by the court here. And becauſe the ſaid A. hath not now that 
record ready here in court, he is directed that he have that record 
here, &c, The ſame day is given to the ſaid B. here, & c. 


Barnes 336. Newbury v. Strudwick, Eaſt, 9 Geo. 2. 
To a declaration in C. B. defendant pleaded a judgment 
in B. R. for the ſame cauſe, —The plaintiff replied nul 
liel record, and concluded with a verification. —Demurrer for 
that cauſe and joinder, and the replication held well, eſpe- 
cially as it was a record of another court; and the court 
ſeemed to think that either way was well enough. 2 Uli,. 
113. | 2 
Aion of aſſumpſit, and after iſſue joined on nul tiel record, 
the plaintiff's attorney delivered the book, with a day | viz. 
Monday] to bring into court the record by him averred ; 
and the record not being brought in that day, plaintiff 
drew up a rule for judgment ai on Wedneſday next; ſigned 
judgment and executed a writ of inquiry. Defendant ob- 
jected to the judgment, that the rule ſhould have been, 
unleſs cauſe within ſour. days, and not for a ſhorter time. 
Per cur. Where the judgment is final, the rule ſhould be, 
unleſs cauſe in four days, that defendant may have that time 
to move in arreſt of judgment: But where the judgment is 
interlocutory (as in this caſe) that reaſon fails, and there 
is no occaſion for a four days rule, becauſe the deſendant 
may move in arreſt of judginent after the inquiry executed. 
Hophins v. Knapp, Barnes 264. | | 
Where the proceeding is by original, and a general re- 
turn day is given to bring in the record, the defendant ought 
to be called to bring in the record at the riſing of the court 
that day: And if he fail, the rule for judgment ſhould be, 
unleſs cauſe on the appearance day of that general return, 
| | 3 and 
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and the record may be brought in on that, or any inter- 
vening day, _ | 9 5 ON 

But where the proceeding is by bill, and the day given to 
bring in the record is a day certain, the record cannot be 
brought in after that day ; but on that day, at the rifing 


of the court, defendant ought to be called to bring in the 
record; and if he fail, the court will appoint the day to 


be inſerted in the rule for judgment niſi cauſa. The rule 
drawn up for judgment ni was therefore held good, and 
the objection to the judgment over- ruled. Same cafe,” 
Upon an iſſue of aul tiel record, the plaintiff delivered 
the book, and gave himſelf a day to bring in the record, 
viz. tres Trin. July 8. but did not bring in the record on 
that day. July g. plaintiff offered the record, and moved 
that it might be read, which was refuſed by the court, it 


not being brought in on the day which plaintiff had given 


himſelf to produce it. Calverac v. Pinhero, Barnes 343. — 
but ſaid in ſame caſe in Barnes 85. that the plaintiff may 


continue the day for bringing in the record by him averred. 


Debt on judgment in C. B. —Plea, that plaintiff had 
recovered a judgment in B. R. To this plaintiff replied 
nul tiel record, and delivered the, iſſue with a day given in it 
for defendant to bring in the record at his peril, Defen- 
dant inſiſted that the replication of ul tiel record ſhould not 
have been delivered in the iſſue book, and day given to 


bring in the record, but that plaintiff ſhould have given 


him the replication by itſelf in form, and have given a rule 
to rejoin, therefore. moved. that plaintiff ſhould take back 
the iſſue book delivered, and deliver a replication in form, 
and alſo repay the money he took for the iſſue.—On ſhew- 
ing cauſe, the court were of opinion, that a rejoinder in 
this caſe was totally unneceſſary, after a complete iſſue 
joined, and that the delivery of the iſſue was right. Rule 
diſcharged. Barnes 335. | | I 

Aſumpſit in C. B. Plea, judgment recovered in B. R. 
and this he is ready to verify by the record. —Plaintiff re- 
plied nul tiel record, concluding with a general averment 
thus, wiz. and this he is ready to verify, &c. Demurrer 
for that cauſe; as the replication ſhould have concluded 
with giving defendant a day to bring in the record. On 
argument it was thought well either way. Vide Barnes 161. 


and 2 Vi. x13. | | 


I In 


Sk Trial by Reto. 193 
oO pleading a former Recovery. 


In C: B. on an iſſue of nul fiel record joined in 10 action 


| os debt on judgment, wherein plaintiff had declared for 951. 


adjudged to him for damages, occaſioned, by non- per form- 
ance of promiſes and undertakings, c. The plaintiff 
produced a record of the judgment, to verify his declara- 
tion; whereupon it war objected for defendant, that the 
record produced cyritains a recovery of 951. part for da- 
mages, and the reſidue for coſts ; and the record alledged is 


a recovery for damages only. But this objection was over- 


ruled, and judgment given far plaintiff, The declaration 
is in the ſettled conſtant form of this court uſed in ſuch 


| declarations and in writs of ſcire facias to reviye judgments. 


After the. coſts idcorporated with and made part of the . 
damages, the concluſion of the judgment is, which ſaid 
damages in the whole amount to 951. The form of the 
King's Bench differs from that of this court. Turton: v. Riſh- 
tm, Barnes:274. * | 

To an action for money hal and received by defendant 
for plaintiff's. uſe. The defendant pleaded an action of 
trover by plaintiff, for taking and converting goods of plain- 


tiff, and judgment for defendant therein; and averred, that 


the goods for which that action af trover was brought, are 
the ſame identical goods, for the produce whereof the pre- 


- ſent action is brought. To which the plaintiff demurred 
and had judgment, the court being clear of opinion, that a 


judgment for the defendant in rover, is no bar, to an action 

for money had and received. 3 Wilſ. 249 5 
Judgment in treſpaſs for defendant is 4 good bar to tra- 

ver for the ſame goods. 1 Shaw. 146. 


So is a judgment in frover a good bar to an action on the 


caſe for the ſame cauſe of action. 3 77. 304. 
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FO an aQion on a bail bond, 1 pleaded compe- 
ruit ad diem, replication nul tiel record of the appear- 
ance, and day given to bring in the record. On the 
day given for the defendant to bring the record of the ap- 
pearance into court, he did produce a record of bail and 
ſurrender thereupon; but one perſon only being bail, it 
was looked upon as no bail, and plaintiff had judgment for 
failure of record. Smith v. Randall, Barnes 247. | 
If a plaintiff declares upon a recognizance of bail gene- 
rally, without ſetting forth the condition, and the defen- 
dant pleads nul tiel record, and upon day given the plaintiff 
ſhews a recognizance with a condition, the iſſue is with the 
_ defendant; for a record which comprizes that upon which 
the plaintiff declares and more, is not the ſame record with 


that upon which the plaintiff declares. Vide the cafe of 


Ward v. Griffth. Ld. Raym. 83. 


If upon an iſſue of nul tiel record of a judgment, a re- 


cord of the judgment is produced, the party and all that 
claim under him are eſtopped to ſay there is no ſuch judg- 
ment. For it is entred upon the roll quod habetur tale re- 
cordum, and the party can never ſay, that this was not the 
judgment againſt him, but that it was another judgment, 
Vide Ld. Raym. 1050. e | 

A writ of error was brought of a judgment in ejectment 
in C. B. and the defendant in error ſued out a 8 facias 
guare ex. non, to compel the plaintiff to aſſign his errors, 


and there was a variance in the ſeire facias from the judg- 


ment; for the judgment was of two meſſuages, and the 
ſeire facias recited it to be but of one. The plaintiff in 


error perceiving this variance, pleaded nal tiel record of the 


judgment. On which it was moved to amend the ſcire 
Facias, but denied, after the plea of nul tiel record; but if 
no advantage had been taken of this. variance, the court 
ſaid, they might have amended it. Vide Buckſome v. Heſ- 
kin. Ld. Raym. 1057. i 
Action againſt defendant by a wrong name, miſnomer 
pleaded in abatement. On which plaintiff, without more, 
declared againſt him de novo by his right name, and the 
defendant pleaded the former action pendent, &c. and then 
plaintiff moved to diſcontinue his former aRion.—But per 
_ Holt, it is too late to do it now, becauſe the diſcontinuance 
only relates to the time of it's being entred upon the record; 
ſo that if plaintiff ſhould now enter it, and reply nul 1 
ä | record, 
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record, it would be againſt him, becauſe it was a record at 


the time of the plea pleaded : And it is not like the reverſ- 
ing a judgment, or outlawry on a writ" of error, which 
avoids the record ab initio : So that on nul tiel record, if the 
judgment be reverſed before the day given to bring ina the 
record, it is ſufficient. Bezaliel Knight's caſe. Ld. Raym. 
1014. Salk. 329. | 2 


7 


Error of 2 judgment teſted the firſt year of the queen; 
judgment was not given till the third, and then the record 


was tranſcribed, and brought into court. And the defen- 
. dant ſued out a ſcrre faciat quare ex. non to compel affign- 
ment of errors. To which the plaintiff in error pleaded 
nul tiel record, and upon bringing in the recold, the counſel 
for plaintiff in error moved, that there was a failure of re- 
cord, which the court agreed. For they ſaid, that the plea 
is nullum tale habetur recordum, which tefers to the ſcire 
facias, which recites a record of a judgment in C. B. re- 
moved hither by writ of error, which this record never 
was, no judgment having been given till after the return 
of the writ of error was out. Thech. juſtice faid, that this 
being a record of the ſame court, it would have been-moſt 


proper to have prayed cyer of it. Wilſin v. Ingolſiy, Ed. 


1 3 5 | 

Where a record, itſelf is ſhewn to the court in pleading, 
the defendant cannot ſay nul til record For by the profert 
in curea it appears to the court that there is ſuch a record: _ 


As, if letters patent are pleaded, the defendant may fay 


770 conceſſit, but not nul tiel record. Co. Lit. 200. a. Hard, 
Upon the iſſue nal tel record, if the record be in a county 
palatine, there ſhall be a writ to the chamberlain to certify, 
Sc. © Clift. 148. | 5 5 | 
So jf it be in an inferior court, there ſhall be a writ to 
the proper officer to certify, c. Bro V. MH. 244. 
And if the officer refuſes to certify, there ſball be a 


rule to do it por. pain, and if he does not, an attachment. 


Palm. 562. | 

In an action againſt H. defend:nt, pleaded the compoſi- 
tion act; the plaintiff replied aul tiel record: Upon the day 
given to bring in the record, the defendant brought in the 


| printed act. Per Holt, Ch. J. An act printed by the king's 


printers is always allowed good evidence of the act to a 
Jurys but was never allowed to be a record yet; you muſt 
get an exemplification under the great ſeal, and then plead 


© 2 it- 
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zit exemplified, and then no man can deny it. Au. - Salk. 


5665. | „ ä : 
Per Hilt, C. J. Where the plaintiff miſrecites a private 


act of parliament, and the defendant demurs to the declara- 
tion, judgment ſhall be given for the plaintiff, for it ſhall 
be taken to be as tis pleaded, becauſe by the demurrer ti 
confeſſed to be ſo. Therefore if defendant will take advan- 


tage of the miſrecital of an act of parliament, he muſt plead 


nul tiel record, or alledge that tis further enacted ſo and ſo, 
'&c. Platt v. Hill. 3 Salt. 530. 

And per Holt in the ſame caſe, If a man miſrecites a 
general ſtatute, the other ſide” cannot plead nul tiel record, 


-but muſt demur: And then, if the miſrecital was of ſub- 


ſtance, and the party upon reciting it concludes by force of 
the ſlatute aforeſaid, or againſt the form of the ſaid flatute, 
tis naught ; but if he conclude*again/{ the form of the fla- 
tute .in that caſe made and provided, or the like, it is good, 


„ The plaintiff in an action againſt the ſheriff, deſcribed a 


bill of Middleſex as the precept of the king: And on nul 
tiel record it was objected, that it ought to be ſet out as the 
.precept of the court, the words being præceptum eff vice- 
comiti, as the award of the court, E contra it was inſiſted, 
that in every /atitat it is ſet out with Whereas we lately 
commanded our ſheriff,” and in 2 Saund. 52. 151. it is 
ſet out in this manner: Et per cur. Judgment guod perfecit 


recordum. Harris v. Bernard. Stra. 1009. | 
Error, è C. B. in a judgment upon a ſcrre facias on a re- 
cognizance, the recognizance was entred into upon bring- 


ing a writ of error upon a judgment in the Common Pleas in 


an action of debt, and was conditioned, that if the plaintiff 
in error ſhould be nonſuited, or the wiit be. diſcontinued 


in his default, 'or the judgment ſhould be affirmed, that 
then the plaintiff. ſhould pay, g. The defendant pleaded 


after oyer of the ſcire facias and condition, that the. plaintiff 


in the writ of error did proſecute the writ of error with 
effect, and did aſſign errors, and that the plea thereupon 
remained ſtill undetermined. The plaintiff replied, that 
the judgment was affirmed ab/que hoc, that the plea remain- 


: ed ſtill undetermined. Demurrer inde and joinder, and judg- 


ment was given for the plaintiff below, Which was held 
bad on exception taken to the traverſe-in the replication, 
as it was a traverſe of a matter of record, and a matter of 
record ought not to be put in iſſue to be tried by the coun- 
try, but the plaintiff ought to have replied, that the judg- 
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ment was affirmed provt patet per. recordum, and if not ſo, 
the defendant might have rejoined nul tiel record. The judg- 
ment was going to be reverſed for that cauſe, but on an- 
other exception taken to the writ of error, the ſame was 
quaſhed. Fanſhaw v. Morriſen. Ld. Raym. 11 38. 8 
Debt —Outlawry in bar after imparlance, —replication 
nul tiel record, and the defendant had a day given him and 
failed, —and the queſtion was, what judgment? And it was 
ſaid, that if the plaintiff would pray only for a reſpondeas : 
ouſter, he might ſo pray, for it is his delay only and no 
error. But he prayed judgment abſolutely, and ſo it was 
awarded niſi, and afterwards, on conference with other 
judges, it was held right. Cro. Car, 566. 
Pebt on bond Defendant pleaded that plaintiff brought 
another action upon the ſame bond, and that the defen- 
dant had pleaded thereto non ſ fadlum, and that the jury 
had found it was not his deed. The entry of the verdict 
there. was, that the defendant ſhould have his damages 
againſt the plaintiff, et quod eat inde fine die. But no judg- 
ment quod querens nil capiat per breve ; ſo there was no judg- 
ment to bar him of another ſuit, therefore the court held 
the plea inſufficient. - Cro. Fac. 284. | | 
In debt — Defendant pleaded outlawry in plaintiff, to 
which he replied nul tiel record; and the truth was, that at 
the time of the plea pleaded he was outlawed, but, before 
the day aſſigned for bringing in the record, it was reverſed. 
The court awarded a reſpondeas cuſler. Iſon v. Gray. 
Cro. Jac. 484. Vide Dy. 228. | 
Note, Outlawry in plaintiff is either pleadable in abate- 
ment or in bar.— In treſpaſs and other actions, where the 
damages are incertain, and conſequently the right of ac- 
tion not forfeited, there outlawry. can be only pleaded in 
abatement, becauſe tho” the plaintiff is under a diſability, 
yet the right of action remains in him: But otherwiſe in 
debt, a ſumpſit for a ſum certain, &c. for there the debt 
being forfeited to the crown, the plaintiff has no right of 
action in him, and therefore in thoſe caſes outlawry may 
be pleaded in bar. Co. Lit. 128. Vide Ld. Ray. 1056. 
Outlawry does not diſable, nor does error lie upon it, 
till it appears of record, either by return of the exigent, or 
removal of the outlawry by certiorari, But outlawry in a 
county palatine does not diſable plaintiff from ſuing in any 
court at Meſiminſter. i 
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1 Of Trial by Record. ' 
Of pleading other Matters of Record, ; 


Where any perſon pleads a judgment or matter of record 
in the ſame court, the party ſo pleading the ſame ſhall, 
upon demand, give the attorney for the plaintiff a note 
in writing of the term, and number roll whereon. ſuch 
judgment or matter of record is entred and filed; and in 

default thereof, ſuch plea is not to be received. _ - 
On bringing the record into court on the day given, 

the clerk of the rules in B. R. or ſecondary in C. B. will draw 
up a rule for judgment niſi in four days, at the expiration 
of which, a certificate may be obtained at the foot of the 
rule that no cauſe has been ſhewn, after which judgment 
may be ſigned. | 4 „** 
If the record is not brought in on the day given, upon 
being called for by the crier, judgment of failir of record 
may be entred, and if the judgment is final, as in debt, 
' EFc. a rule for final judgment i cauſe in four days ſhould. 
be taken out, and if no cauſe ſhewn, then judgment final 
may be entred up; but if, upon failer of record, the inter- 
vention of a jury is neceſſary to aſcertain the plaintiff's da- 
mages, there is no occaſion for a four day rule, till after 
the inquiry executed. 35 „ | 

The entry of failer of record is thus: At which day 
6 comes here as well the ſaid A. as the ſaid B. by their 
« attornies aforeſaid, and the ſaid B. hath not here the 
4 fſaid record, but maketh default: Whereby it ſufficient] 
6 appeareth to the court here, that there is not any ſuch 
« record of the ſaid recovery, as the ſaid B. hath above 
„ alledged ; wherefore, &c.” e | 
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Of making up the Itue. 


VE RY clerk or A ＋ B. R. may, Secördiag to 

the ancient rules of the court, make up iſſues and de- 

murrers in the following caſes, , viz. Every iſſue that Way, 
be given on the book ſide in: the office. 

Net guilty to a new aſſignment in Kt | 

To the bar of ſon frank tenement. 1 "IF 


4 , - 
* 


Comperuit ad diem to a bail-bond, — _*** | 
Nu tiel record to a Scire factas, or ation E Abt en. ber. | 
A general rn toa declaration. . l 

In covenant wherever the defendant” tenders an iſſue to the 
ws ad LIN *** 5 5 COA MEFs 
Every ſpecial; non eff fattum. bw, 8 . W wy . EE 


Every ſon aſſault demeſne. 
All i ſues and demurrers . — 9 writ 4 on, fe free. . 
cias, and audita querela. | | F4 | 
All repleaders. "© © . 
When the pleadings are e ſpecial, AP ile is joined, the 
chrk of the papers having a copy of the declaration made out 
for him by the plaintiff's attorney, makes out and n 
him the paper-book, with a rule in the margin thereof, 
ordering that the defendant receive the ſame, and return it 
to de enrolled within the time thereby given *; and if iſſue 
is joined, the plaintiff's attorney uſually indorſes 2 notice of 
trial on the paper-book, and then delivers it to the defend- 
ant's attorney who muſt return it to be enrolled, according 
to the rule given in the margin by the elerk of the papers; 
which if he neglects to do, [and does not pay 8 d. per ſheet 
for the pleadings on this ſide, and 4 d. per ſheet for thoſe on 
the ſide of the plaintiff, ] judgment may be ſigned, and the 
' plaintiff need not accept the book, tho' tendered afterwards, 
But neither the declaration, flamps, or other part of the 
book, are paid for by the defendants on returning the paper- 
bock, unleſs he has not 828 for them oy. 


* . 
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e plaintiff's attorney pays him for it 8 4. per ſheet for the 
whole beck, and 4d. per ſheet for all pleadings fubſequent to the 
declaration, e ſtamps. 17 
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N al caſes'i in 6. B. when EY is joined, the A at- 
4 torney delivers the defendant's attorney a copy thereof on 
treble penny ſtamped paper, he paying for the ſame after the 
rate of 4 4. per ſheet, beſides ſtamps; and for the entry of his 
„ pes, according to the length; if the general iſſue only 2. 
add for filing his warrant of attorney 8 d. But if the iſſue 
be of the ſame term with the declarg ien, and the defend- 
ant has paid for one copy of the dechfation, he is only to 
ty for a copy of the pleadings ſubſequent to the declara- 5 
55 I as he is not to pay for two copies of the derlaraziag *- I 
1 he. ane tetm. "Rich. Attor. Pract. C. B. 167. | 8 
* iy he: plaintiff has entered the appearance for the defen-" . | 
5 5 he may charge for it an the back of the iſſue; and if 
the defendant' $attorney. \ will. not pay for * 2s, may * 25 
” 'x Gre pra ibid. 168. 715 y | 5 
7 : The practice was formers: that the defendant's! attorney * 
44 mut pay for the copy of the iſſue at all events, or tlie # 
Tg "© plaintiff might ſign 2 and if it be e 15 ; 
: the defendant might apply to the court. But now it is held: | 
that if the defendant's attorney is ready to pay, and tendes 2. 
. is really due, it is ſufficient. But note, Wee 
the defendant is a priſoner, and no attorney appears to * 2: 
concerned for him, the plaintiff cannot ſien Tad for. 5 4 
© not Eee for the r ad ennie. ot Za 
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If the paper-book be made up and delivered in ferm, or 
within eight days after, the defendant's attorney muſt return 
it in four : And if the-venue be laid in any other county - 
than London or Middleſex, it muſt alſo be returned in four 
_ Gays, notwithſtanding. the time of deliver 
But if the venue be laid in Londm ot Nee, and the 
„ is not delivered till igbt days excluſive after the end 
of the term, the defendant has till the fourth day of the 
next term to return it, as it was too late to give notice of | 
. trial for the then ſitttings after term. — In a country cas 0 „ 
is ee where, notice of zrigl might de given . in due 0 
for the aſſiz es. F 3 
But in all caſes, if | plaiatifs attorney accept. the book | * 
dae the limited time, he cannot ſign judgment. KL 
If the paper-book be of an iſſue. in fact, the fur days for 
- keeping, it are to. be reckoned claus of the day of the de- 
Iivery; if of 2 demurrer or an e r. the ar days are 4 
\., regkoned incluſive.; | bh 
Upon delivery of any paper-book whetein: an = is 5 
Jeined and notice of trial given on the back of the book, . 
il the'fame be afterwards waived, and the general if given, 
the notice. which was iven for the trial of the rial iffue 254 
; "oli ROE for notice of the general ie. 


By the 4 & 5 Anne. c. 16. % 4 It is | rnacd, that the 


© #ttorne for the plaintiff or demandant in any 1800 or 
Writ, all 6 file his warrant of attorney with the. proper officer 
- of the court where the cauſe i is. depending in the ſame term 
be declares ; and the attorney for- the defendant or tenant 
. ſhall, file bis warrant of attorney as aforeſaid, the ſame term 
2 appears under the penalties inflicted upon attornies by 
former law for. OO of; Ailing, their warrants of 
© Attorney. RE 
The penalty of 101.-is given for zefault of filing, the. 
 _varcant of attorney, and further puniſhment by impriſon- 
ment at the diſcretion of the court, by BY 32 Hen. 8. 
e. 30. / 2. made perpetual by 2 & 3; Ed. 6 . 3A: and vide 
ches or, 18 El. c. 14, f Ie + 
he plaintiff's attorney Rs ah files the. warrant of 
. terney for the defendant at the ſame time he uſually files 
2 own warrant of attorney, and charges 8 d. for it. 
The warrants of attorney are written on. parchment in 
in the following form : - 
kn, . in the 20th year of - the reign of King Geerge 
the third. 
- Middleſe eſex. A. B. putteth in his place R. C. his attor- 
ney againſt C. D. [late of, &c. if by original] in @ 
plea 7 treſpaſs en the cafe, or — the action is. 


Mid- 
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Middleſex. C. D. [late of, Mc. if by, original] nutteth 
In his place O. P. his attorney in the plea aforelaig, . 

If defendant. is deſeribed with an alias diclus, or if the 
plaintiff or defendant be an, executor. or adminiſtrator, or 
aſſignee, &c. he muſt be named in the a of / attorney 


accordingly, and the nature of the action myſt be expreſſed. 
therein. | at EN” 5 5 
But mer unde the ſtatutes and rules of the courts 
reſpecting warrants of attorney, it has been held on error 
from C. B. into B. R. that a warrant of attorney of any 
term pendunts lite is ſufficient to warrant the proceedings; 
and there is no neceſſity it ſhould: be of the term in the pla- 
cita. Note v. Caldecot. Stra. 56. 2 

A plea in abatement, which had been demurred to, but ne- 


FE > 


ver deſerted, nor any judgment had upon it, was omitted in 
the plea roll, between the declaration and the plea of nil delet. 
And the court held that this irregularity was cured by de- 
fendant's accepting the ito an paying far it. His ob- 
jection ſhould have been at that time, is tao late now mear- 


ing in arreſt of judgment, or on motion for a new trial. 
Combe v. Pitt. Burr. 4 pt. 1682. — tit oo Ns 
If there bas been a plea in abatement and judgment of 
reſpondeas oufler, after which defendant pleads in chief, yet. 
the plea in abatement ought to be entered in the iſſue, and 
niſi prius record — for as it, is in the plea roll, it muſt, be men- 
tioned in the ni prius record, for otherwiſe. it would not 
appear to be a trial in the ſame cauſe, and judgment would 
be arreſted. Vide Ld. Raym. 329. Carth. 447. 5 Mod. 309 
Defendant pleaded and delivered a plea to plaintiff's at- 
torney who made up the iſſue and delivered it to the defen- 
dant's attorney, who paid for it; but finding afterwards it 
ſhould have been made up with the clerk of the papers, it be- 
ing in B. R. and the pleadings ſpecial] went and paid him 
his fees, then made up the record and went to trial, and 
the court refuſed to ſet it afide, the defendant being in the 
firſt fault, and not leaving the plea at the office. Thompſon 
v. Tiller. Stra. 1266. „ Mii be oe Rs ® 
: I courts have given leave to add a plea after iu 
joined. 1 | 


Defendant had avowed for a guit-rent, and iſſue was joined. 
In the term following defendant moved to amend; by adding 
three avowries for quit rents payable. at different, times, on 
payment of colts. Rule made abſolute, the plaintiff not con- 
ſenting that defendant might give the matter in evidence on 
the, preſent as. % IE 

After the plaintiff. and defendant have joined in the ih 
Which is to be tried betwixt them, neither of them can de- 
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24 Of- making up the Aue. 
mur without the eonſent of the other; for by joining in the 
iſſue they have admitted the pleadings to be good and ſuffi- 
cient to try the i/ue. Show. 21 3. Lil. Reg. 437. Barnes 84. 
But a demurrer to an appeal hath been received after ſue 
Joined. Cro. El. 196. But it hath been adjudged that a 
demurrer to an indictment ought not to be received after 
verdict, Sid. 208. _ 7 5 . . 
The iſſue and niſi prius roll may be amended by the plea 
. . / SSpor0, Ez bed 
Iſſue was tendered by defendant, and the plaintiff joined 
i/ſue thus, and the aforeſaid defendant. does ſo likewiſe,” 
inſtead of ſaying, ** and the aforeſaid plaintif does fo like- 
wiſe; and this being objected in. arreſt of judgment, the 
court over-ruled it, and eftabliſhed the judgment. Harvey 
v. Peake. But if no fimiliter is joined, it will be fatal tho” 
after verdict, Vide Stra. 641. Os ny Woe ny 5 
Where an fue is only misjoined, judgment ſhall not be 
arreſted after verdict, it being cured by the expreſs words of 
32 H. 8. c. 30. | | | og nn 
Debt on judgment in C. B. Plea judgment recovered in 
B. R. Replication nul tiel record, and the plaintiff delivered 
the iſſue with a day given in it for the defendant to bring in 
the record at his peril. On which defendant infiſted, that 
the replication of aul tiel record ſhould not be delivered in 
the i//ue-book, and day given to bring in the record; but 
that the replication ought to be given by itſelf in form, and 
a rule thereon to rejoin, and therefore moved that plaintiff 
ſhould take back the i/ue delivered, and deliver the replica- 
tion in form, and alſo pay the money he took for the 7/ue. 
But on ſhewing cauſe the court were of opinion that a re- 
joinder in this caſe is totally unneceſſary after a compleat 
ur joined, and that the delivery of the ſue was right. 
Rule diſcharged. There is no difference between a record 
of this court pleaded, and a record of another court, The 
iſue is compleat on the replication without the rejoinder. 
Barnes 335. Newbury v. Strudwick,  - © 
The plaintiff's attorney ſent a copy of the iſſue to the 
chambers of defendant's attorney. The defendant's attor- . 
ney and clerk being out, and the porter left in the cham- 
bers, the iſſue was tendered to him, and the money charged 
thereon demanded, and he not paying the ſame judgment 
was ſigned, which was held regular, but was ſet aſide on 
payment of coſts, Sc. Rolt. v. Way. Barnes 25%, 
The iſſue book was left in the office, and notice left 
under the chamber door of the defendant's attorney the 
ſame day; next day, on finding defendant's attorney at 
chambers, the plaintiff's attorney gave him notice that 4 js 
BE ” iflue 
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iſſue book was left in the office, and demanded the money 


due for the ſame, which the other refuſed. to pay, infiſting 


that the iſſue ought to be brought to him. Whereupon 
"plaintiff's attorney ſigned judgment: The court on hearing 
' counſel and the prothonotaries, held, that the defendant's 
attorney muſt pay for the iſſue book at his peril : And if 
he is not to be found, the iſſue book may be left in the 
office, and they diſcharged the rule obtained to ſet afide the 
Judgment /; but let the defendant in to try the merits, 
and ſet aſide the judgment on payment of coſts, pleading 
the general iſſue, and taking ſhort*notice of trial. Glaſcock v. 
Martal. Barnes 243. 3 = 
Rule was made abſolute, giving plaintiff leave to deliver 
a new iſſue properly entitled; in the title of the iſſue 
already delivered the word (George) was omitted : It ſtood 
thus, Hilary Term 20th of King the ſecond. Barnes 18. 
The plaintiffs attorney ſent the iſſue book to the defend- 
ant's, who accepted it and paid for it ; but the plaintiff not 
going on to trial, the other ſide gave him a rule to enter 
this iſſue in order to carry down the cauſe by proviſee ; 
and upon an affidavit that the plaintiff's attorney had miſlaid 
the papers, the court ordered the defendant's attorney to 
give him a copy of the iſſue, the better to enable him to 
comply with the rule. Stra. 414. . by 
Judgment was ſigned for want of paying for the iſſue 
book, and defendant had a rule to ſhew cauſe why the 
judgment ſhould not be ſet aſide. On ſhewing cauſe, it 
appeared that the plaintiff had demanded and (charged for 
the iſſue book 6s. 8 d. more than was due. The court were 


clearly of opinion, that the old doctrine that defendants 


muſt pay whatever was demanded for paper- boots ought to 
be exploded ; it is ſufficient if they are ready to pay what is 
really due. Let the judgment be ſet aſide with coſts, de- 
fendant taking ſhort notice of trial for the third ſitting. 
Gardner v. Goodal. Barnes 203. . | | 


Judgment ſigned for nonpayment of the iſſue book ten- 


dered at the defendant's attorney's houſe twice at proper 
hours, though not left there, held to be regular; — and 
rule to ſhew cauſe diſcharged. Barnes 275. 


Motion to ſet aſide judgment for nonpayment of the | 


iſſue ; plaintiff's attorney in town not calling on defend- 
ant's agent then for a plea: It appeared on ſhewing cauſe, 
that defendant had pleaded by his country attorney ; there- 


upon plaintiff's attorney in the country tendered the iſſue, 


which defendant's attorney refuſed to pay for; On which 


_ plaintiff's attorney ſent to his agent in town to fign judg- 
105 Judgment 
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4H 206 Ot mug un the Aſie = 
| ment, and held good; defendant's attorney having under- 
took to be the agent by pleading in the country. Barnes 239. 
' More money was charged on the iſſue book than was due, 
. *viz. 25. 44. for a ſecond copy of the declaration, which was of 
the ſame term with the iſſue, and defendant refufing to pay, 
plaintiff ſigned judgment: The court held it neceſſary that 
the defendant's attorney ſhould tender the ſum due, and for 
want of ſuch tender, they diſcharged the rule to ſhew cauſe 
why the judgment ſhould not be ſet aſide. Barnes 275. 
Action for words, Defendant by leave pleaded four ſe- 
veral matters, and the fourth plea was accord and ſatisfac- 
tion. Plaintiff's agent delivered an iſſue, made up the re- 
cord and proceeded to trial, after iſſues joined on the three 
former pleas, 'but without replying or noticing the fourth. 
Defence was made, but plaintiff obtained a verdict. On 
which a new trial was moved for, and it appeared that the 
defendant had given ſome evidence on the fourth plea, tho? 
improper. Per cur. Let the rule be, that the plaintiff do 
either demur, or reply iſſuably to the fourth plea. If he 
demurs, that proceedings be ſtayed till after argument. If 
he replies iſſuably, that a new trial be had at next aſſizes, 
and the cofts of the former trial, and motions attend the 
event. Barnes 465. Whitehill v. Carr. | ES 
Where there are ſpecial pleadings in a cauſe, and the de- 
fendant would delay the plaintiff, and prevent the expence 
of a trial, when the paper-book is delivered to him, he may 
ſcratch out the ſimiliter joined, and leave a demurrer to the 
plaintiff's replication in the office; and when the time is out, 
'return the book with notice thereof in this manner : 


Mr. I. A. 
J have ftruck out the rejoinder, and left a demurrer to 
the plaintiff's replication in the office | 
But to prevent this trick, the plaintiff, if he is appre- 
henſtve that the defendant's plea is dilatory or frivolous, 
ſhould 'move the court that the defendant abide by his plea, 
or plead another inſlanter. However, ſhould it be practiſed 
the paper book muſt be carried back, the demurrer entered 
with a joinder thereto, and the demurrer book made up, 
which the plaintiffs attorney may again deliver over to the 
defendant's, who in ſuch caſe muſt return it to be inrolled in 
one day, and pay for the entries, c. But on returning 
which he may ſcratch out all the ſpecial pleadings, and give. 
the general iſſue, Ss | 3 
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Of making up the Iſſue i) Bil. 


IN making up the iſſue when the proceedings are by bill 
1 in B. R.“ all the pleadings are to be fairly tranſcribed 
in the order they were pleaded, with a + memorandum at the 
beginning ſhortly ſtating the commencement of the action; 
then the declaration, and if the plea was not of the ſame 
term with the declaration, then an imparlance, and ſo on 
with the award of the venire to the ſheriff, commanding 
him to ſummon a jury to try the iſſue joined between the 


parties; and laftly, a dies datus for them to be in court at 


the hearing of the cauſ. | 

The memorandum beginning the ifſue by bill, ſhewing the 
commencement of the action, varies in four caſes, —— 
1. When the iſſue is joined in the ſame term with the de- 
claration. 2. When the cauſe of action ariſes within the 
term in which the plaintiff declares, and then the decla- 
ration muſt be entitled of a particular day in that term, and 
the memorandum alſo. 3. When the declaration is of a 
_ precedent term to the plea. And 4. When the declaration 
is above four terms before the iſſue is made up. © 

When the iſſue is joined of the ſame term in which 
the plaintiff declares, the iſſue is made up with the me- 
-morandum thus : | £4, 3 


Michael mas term in the 19th year of king George the third. 
. | (Stormont and Way.) 


Middleſex, to wit. Be it remembered, that on Saturday next 
after the Morrom of all Souls, [the firſt return of the 
term] in this ſame term before our lord the King at 
Meſtminſter, comes A. B. by William Lyon his attorney, 
and brings into the court of our ſaid lord the king, before 


the King himſelf, now here, his bill againlt C. D. being 


8 


—— 


Niete, When the proceedings are by bill in C. B. as againſt 
attornies, privileged perſons, 22 the iſſue is made up exactly in 
the ſame manner as tne iſſue bz 6¼ is in B. N. except in the ſtile 
of the court; and if againit an attorney, by making him pre- 
Jent in court in his own proper perſon. | 2 

+ The proceedings in civil actions being formerly the bye buſi- 
neſs of the court of B. R. they were entered with a memorandum.— 
And proceedings in C. B. by bill againſt their own officers or attor- 
nies being the bye buſineſs there, the proceedings are made up 
with a memorandum alſo. | 
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ed, then it is made up thus : . — 


Or 8 up the fue 


Of making up the nue by Bill. 


in tbe cuflody of the marſhal of the marſhalſea of our - ſaid brd 
the king before the king himſelf, of a plea of TRESPASG on 
THE CASE, [or whatever the action is] and there are 
pledges for the proſecution thereof, to wit, John Doe and 
Richard Roe Which ſaid bill fallow. in theſe words, 
to wit, Middleſex. to wit, A. B. complains againſt 
C. D. being, Cc. [reciting the whole declaration, 
omitting the pledges at the end thereof. ] And en in a 
.new line begin the plea, it being of the ſame term with 
the declaration. 
And the ſaid C. D. by John Martin his attorney 
comes and defends the wrong and injury, when, Sc. 
[reciting verbatim the whole pleadings till iſſue joined, 
and then award the venire thus :] Therefore let a jury 
come before our lord the King at e etminſter, on 
next after fifteen days of 2 Martin ¶ ſome re- 
turn before the trial in the ſame term, ] and who nei- 
ther, c. to recognize, c. becauſe as well, c. the 
ſame day is given to the ſaid parties there. 


Theſe c's are contractions of the writ of venire, the 


form of which, vide poſt under, the title“ of making up 


the record for trial, . 


If the plaintiff brings his action and declares in term 


time, and iſſue is joined in the ſame term, the memorandum 
muſt be of a particular day in term, as muſt the decla- 
ration alſo be entitled; and then the iſſue is matle up thus: 


e to wit. Be it remembered, that on 1 Saturday next 
after the Arrow of St. Martin [ſome return day pre- 
ceding the commencement of the action] in this ſame 
term before our lord the King at Weſtminſter, comes, ec. 
exactly as before.] 


ff 


If the declaration is of a precedent term to the iſſue | join- 


* Red 


Suſſe, to wit. Be it remembered, that in Michaelmas term 
laſt paſt, before our lord the King at Weſtminſter, came 
A. B. by William Lyon his attorney, and brought into 
the court of our ſaid lord the King, before the King 
himſelf, then there his bill againſt C. D. being, Ec. 
Las before. } 


And 
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| "And after the declaration begin a new line with an im- 

5 8 i * ; | a -* 


"IE, „55 th 8 * 
parlance, thus 
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F4 * 5 Aa . 


And now at this day, to wit, On Monday next after the 


D Ofave J St. Hilary, [the firſt day of the term ifſue is 
joined. ] in this ſame term, to which day the ſaid C. 
had leave t6 imparle to the ſaid bill, and then to an- 


© '*, "ſwer the ſame before our lord the King at Weſtminſter, _ 


comes as well the. ſaid A. by his attorney aforeſaid, 

as the ſaid C. by John Martin his attorney; and the ſaid 

C. defends the wrong and injury, when, &c. [inſerting 
all the pleadings, and awarding the venire as before.] 


| And-if the declaration. is of above Fur terms before the 
iſſue is joined, then the iſſue is made up thus : 


London, to wit. Be it remembered, that heretofore, that is 
to ſay, in Trinity term in the nineteenth year of the 
reign of our ſovereign lord the now King, before the 
King himſelf at Weſtminſter, came A. B. &c. [as above 


making the imparlance to the term the iſſue is joined] 


But if the venue is in a county palatine, there muſt be an 
award of a ppecial venire and mittimus in the following 
manner. „ re 

Therefore let a jury be made thereof, and becauſe the 
iſſue aforeſaid between the parties aforeſaid ought to be tried 
by men of the county paiatine of Lancaſter, that is to ſay, 
of the body of the ſaid county, where the writ of our ſaid 


lord the King doth not run, and not elſewhere. Therefore 


to try the iſſue aforeſaid, between the parties above joined, 
let the record of the plaint aforeſaid be ſent to his Majeſty's 
Juſtices of the ſaid county palatine of Lancaſter ; ſo that the 
ſame juſtices by his ſaid Majeſty's writ of that county to 
be duly made out, and to the ſheriff of the ſame county di- 


rected, do command the ſame ſheriff that he cauſe twelve. 


good and lawful men of the body of the ſaid county of 
Lancaſter, to. come before the ſaid juſtices, at their next 
general ſeſſion of aſſize to be holden for the ſaid county, 
after the ſaid record ſhall be delivered to them, each of 
whom, .&c. by whom, &c. and who. neither, &c. to re- 
cognize, Cc. becaufe as well, Sc. And when the verifi- 
cation and iſſue aforelaid ſhal} be there made and tried, that 
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then the ſaid juſtices ſhall end the weand. of: 3 5 
aforeſaid, together with every thing that ſhall be done 


thereupon before them in his ſaid; majeſty's court there, to 
our ſaid lord the king at Wiftminſter at a certain day which 


the faid juſtices ſhall appoint the ſaid parties to be in the 


ſame court, there to hear judgment thereupon,” |. * 

If it is a Velſb iſe to be tried in the ma Els tuin, 
the award of the wenire is thus: 

And becauſe the I ue aforeſaid between the parties above 


Joined, ought to be tried by men of the next Enęliſn coun- 
ty to the aid county of Carmarthen, and not elſewhere, And 


becauſe the county of Hereford is the next Engliſh county 
to the ſaid county of Carmarthen. Therefore let a jury of 
the ſaid county of Hereford, come thereupon, before our lord 
the king at Weſiminſter, on Wedneſday next after three weeks of 
the Hely Trinity [ſome return before the trial] and who nei- 
ther, Cc. To recognize, Cc. becauſe as well, &c. the ſame 
day is given to the ſaid parties there. 

Note, In a Welſh i/jue when tried in the next Engliſh: coun- 
ty, the jurata, venire, and diſtringas ate all exactly the ſame 
as if the venue were laid in that Engliſh county. 

* Defendant pleaded a tender the 7 zurth of Auy ante diem 
exhibitions bille, the plaintiff replied, non obtulit ante diem, 
&c. and to ouſt the defendant of the benefit of the plea, 
made up the i ue book with a general memorandum, that 
would refer to the firſt day of the term, which was before the 
fourth of May. But on motion [an affidavit being made that 
the tender was upon the faurth, and no wirit taken out till 
the ſixth of May] that plaintiff might be obliged to make 
his memorandum Special according to the truth of the fact, 

and after a rule to ſhew cauſe, the ſame was ordered dctord- 
ingly. Smith v. Key. Stra. 638. 
In aſſault and battery, the memorandum was generally of 


Michael mas term, and the fact on ſans afſuult proved was on 


a day within the term; and a caſe being made of this at 
nf f prius, it was held well enough ; for the plaintiff needed 
have given no evidence on this plea, unleſs to aggravate 
damages, and the court will not non- ſuit him, becauſe it is 
amendable by a new bill, Guy and ux. v. K licbener and others. 
Stra. 1271. 

The memorandum in the beginning of the record was 4: 
Placiti debiti, but the declaration was in a plea of annuity, and 
ſo a variance. But the court ardered it to be amended, be- 


ing lagſus clerici. Davis v. Stringer. Carth. 354. 
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Pp . 5 Though the wards de placito, &&. are uſually inſerted, yet 


as the bill itſelf is afterwards ſet forth in hæc verba, they are 
not abſolutely neceſſary ; as was determined in C. B. where 
in proceedings by bill the like memorandum is uſed. Trin. 
7 & 8 Geo. 2, Attin v. Worthington un. Sc. and in B R. 
on writ of error from C. B. Mb. 11 Geo. 2. Gooftrey v. 
Reynolds. Andrews 23. — „ 
The memorandum was general of Eaſter term, but the 
cauſe of action did not accrue till a day in term; defendant 
had -pleaded in abatement, and a re/pondeas ouſter had been 
awarded, after which he demurred for this. cauſe, and then 
the plaintiff moved to amend the memorandum, but the 
court denied the motion, ſaying, he came too late, though 
all was in paper. Burgeſs v. Periam. Ld. Raym. 324. : 

The declaration was not delivered four days before the 
end of the term, defendant pleaded to the juriſdiction of the 
court, and, as he might by the courſe of the court, pleaded 
it within the firſt four days of the ſubſequent term. The 
clerk, to avoid the trouble of making up the poſt roll, entred 
it with a ſpecial imparlance as of the ſubſequent term, which 
ſpoiled the plea, But the clerks were ordered to make up. 
þoft rolls, and not to uſe theſe ſpecial imparlances, which 
Halt C. J. ſaid, were crept in of late, and were not known 
formerly. Salk. 367. Vide 2 Raym. 1208. 

In afſump/it, after verdi for plaintiff, a new trial was 
granted, on payment of coſts and bringing the money into 
court, and the rule was to try the ſame iſſue. The - plea 
roll in that action was of Eaſler term, and by the memoran- 
dum it appeared, that the bill was exhibited in Hilary term 
before, But on the new trial, the plaintiff did not proceed 
upon the ſame roll, but made up the plea roll as of Michael- 
mas term, and a memorandum of a bill of Trinity preceding, 

New trial was had, and plaintiff had a verdict again, but it 
was ſet aſide for irregularity, the plaintiff not having tried 
the ſame cauſe, as it now appeared to be, and had not pur- 
ſued the rule for a new trial, which was, 1 try the ſame iſſue 
as was tried in the firſt action. Harpur v. Davy, Carth. 498. 
and in this caſe was cited Dubartine v. Chancelleur, 5 Med. 
399. Carth. 447. which was treſpaſs. Plea in abatement, 
demurrer inde, and judgment of reſpondeas ouſter. After 
which the general iſſue was pleaded, and verdict for plaintiff, 
but ſet aſide for irreguiarity ; becauſe, in the record of niſi 

Prius, the plaintiff had omitted all the proceedings on the 
| Pg. | plea 
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plea in abatement, and made it up, as. if there had Leen i no. 
ſuch plea, but only the general iſſue. | 
Demurrer to a declaration, one exception was, hat Ihe | 
action was diſcontinued, becauſe the declaration Was of FI 
Michaelmas term, and the 'plea⸗ roll of Eafter, and there is 
no continuance from Michaelmas to Hilary, and from thence 
to Eaſter. Sed non alla. Becauſe by the. courſe of the 
King's Bench they never enter continuances, until the plea 
comes in, though the declaration was delivered four terms 
before. Curlewis v. Dudley. Ld. Raym. 872. Salk. 179. 
Though it is the practice to make up the ifue; and enter 
it on a roll of that term in which the plea, was delivered, 
yet it has been held, that a plea delivered in one tetm may 
be entred as of the ſubſequent term with an imparlance, 
as where 
In debt on bond, plea as to part, bern and demurrer 
inde. On which e moved, . that the action by the 
demurter was diſcontinued, the plea being only to part, 
and therefore plaintiff ought to have taken judgment by. 
nil dicit as to the reſidue. The court were going to give 
judgment for the defendant, when it was obſerved, that 
the plea was of this term, and therefore plaintiff might | 
Rill take his judgment by nil dicit for the reſidue. On which 
defcndant alledged, that the plea delivered was of the laſt 
term, and therefore the record ought to have been made up 
ſo. But the clerks certifying that it being only a plea to 
enter, the record might be made up either way. W here- 
fore the court would not order it to be examined, but ſaid 
there was trick fer trick, Markett v. Fohnſon. Ld. Raym. 
1121. Salt. 180. | | 
It was reſolved in Wymarke' s Caſe, 5 Rep. 75. That the 
courſe of the King's Bench is, [i. . in ſuits by bill] that 
although the plaintiff, after a bar pleaded, have day to 
reply two, or three terms, no mention ſhall be made in. 
the roll of any imparlance or continuance... But other- 
wiſe between the declaration and plea in bar there, if that 
is of another term, for that ſhall contain the imparlance 
or. continuance ; but no ſuch entry is made upon any re- 
plication, rejoinder, &. Wherefore they ſhall be intend- 
ed, when they are generally entred of record, that they 
were made i in the fame term in which the bar, &c. was 
pleaded. . And by conſequence, here the plaintiff may take 
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advantage of a condition contained in a deed pleaded by * 
deiendaue with a profert in curia of a precedent term. b 
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ene, demanded ayer of a ce ſet forth, a copy 
2 8 which. * Was accardinęly delivered to them, after which 


they £74 in their: plea of nil debet, taking no notice of the 


„The plaintiffs made up the iſſue, and inſerted. the 


= and Her at the. head of the pleaz and demanded to be 


aid for itz: On which the court was moved to expunge it, 
for though the defendants had a right to ſee whether the 
plana may ſue, yet they, are not bound to inſert the oyer, 
beg may plead to the merits. And the court held that the 


+. oper: of, but that if the Plaintiffs would avail themſelves of 


the letters patent being ſet out at large, they ought to do 
it by praying them to be inrolled at the head of their re- 


plication, and ought 'not/to do it at the defendant's expence, 


and thereſore ordered the oyer to be expunged. The Icar | 


ver Company qui tam v. Forreſt et all. Stra. 1241. 

Upon an iſſue of nul tiel record, notice of executing a 
writ of inquiry may be given upon the iſſue book, as well 
as upon a joinder in demurrer. Barnes 176. Pra. Reg. 
C. P. 443. Long v. Lingood. Barnes 249. 

Note, the want of a ſimiliter is not added or amendable. 
_ 6+1. ; 


Of making up the Iſſue by Original. 


| W. HEN the iſſue is by tint it is made up exad ly 


in the ſame form in both courts, without any me- 
morandum | in this manner : 
Stormant and Way, (the chief clerk name if in B. R. ) 
If in C. B. the prothonotary. 
Trinity term, [the term in which 1 is joined] in the 
20th year of the reign of king George the thi:d, 


Middleſex, CG. D. late of IWeftminfler in the county of 


to wit. Middleſex, gentleman, [according as he is nam- 
| ed] was attached, [or ſummoned as the caſe 18] 
and ſo on wich the declaration to the end 

thereof, 

And then begin a new line, and enter the pleadings and 
the award of the venire, obſerving the entry if the [Flue is 
to be tried in a county palatine, or in caſe of a I} eiſh iſtur, fo 
be tried in the adjacent Engliſb county. 
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F the action is not laid in Londen AM ddbfer ge 
1 dant ought not to give a ule for the: Nena lee 
his iſſue the ſame term in_which Has, it is Joined, -utile 
of trial has been given. In a country; cauſe the e x. 54 
is no ways bound to enter his iſſue the ſame term "Ir" i join. 

ed. Praxis U. B. = Nete on, X. Mith;" 4 Lene. Au. % 8 

; Prat. 201. 15 Den. . e 
But if the action is in Ln or Adlige, the plaintiff 
muſt enter his ie, and bring the tecord into ne office.” +. 
within four days after notice of the rule for that t Purpoſe. | Th 0 
And if in the country before the continuance day of. that — 

term on judgment of xon pros may be ſigned... IBidl. 

The iſſue an be delivered to 85 8 oesbent in 
town. 9 Es * 
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* Plaintiff attorney has delivered:thi Me, but not going 


on to trial, defendant's attorney gave him a rule to enter 
the iſſue, ind on »Midavit made by plaintiff's attorney that 
the papers were miſlaid, the court oidered the defendant's 
attorney to. give him a copy of the iſſue, in order to enable 
him the better to nn with the rule, Miar v. Smith, 
Stra. 414. 
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. t aſide a Verdict. Prad. Reg. 232. 
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"The iſſue. muſt be delivered. to the attorney or agent in 


1 and an agreement to deliver it to an ey in the 


country is void. 1 Barnes 280. 


In trials ar bar, copies of the iſſue are to be delivered to N 
the Mid. 5 Gu four days before the time appointed for trial, 
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above forty miles from town, no cauſe ſhall be tried either 


at the aſſizes or ſittings in Landon or W:/tminfter, unleſs no- 
tice of trial has been given ten days at leaſt before trial. 

And note, that on notices of trial, the diſtance hom 
London is taken by the compute miles, and not by admea- 
ſurement. Stra. 1216. 

If a cauſe has been four terms after iſſue joined, and in all 
caſes where there have been no proceedings for four terms, 
excluſive of the term in which the laſt proceedings were had, 
a ferm's notice muſt be given before the effoign day of the fifth 
or other ſubſequent term. Mich. 1654. 

Hy judge! 8 ſummons, if no order is made, is no proceed- 

; but a notice of trial, though countermanded, is. 

4, Ind notice of trial is two days. 

It was ſaid per cur. in Harvey v. Porter, 1 Stra. 211. 
That upon an old iſſue, if notice of trial be given before 
the firſt day in full term, it is ſufficient, and need not be 
given before the e/ſoign day. But in Bogg v. Roſe, 2 Stra. 
1164. It was ſettied (on conſideration) that where a term's 

notice of trial is required upon an old iſſue, the notice 
muſt be given before the eſſoign day, and that is a full 
term. 

If defendant in any aQion in Londen or Middleſex enters 
a ne recipiatur to preyent the plaintiff from trying his cauſe 
at that ſitting, the plaintiff may proceed to trial at the 
„ext fitting on notice given dur iug the firſt fitting. Mich. 
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It is ſaid that a countermand is no proceeding in this court. 
Short notice of trial is two days. Pract. Reg. 390. 
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N trial can. «4 had by 3 OY * CANS or. Allie, 
all default made by the plaintiff after the iſſue is entred on 
record, nor in country cauſes, till the plaintiff has made 
default in trying his cauſe the next aſſizes after the iſſue is 
entred on record; and in neither cafe till a rule for trial by 
1 is entred. Prax. U. B. 24. 
here, muſt be a rule for trial by proviſee. Dodſon v. 
Taylor. 2 Stra. 1055. and a nonſuit was ſet aſide for 
want of ſuch rule. 
Ar the back of the ifie was written, take notice of 
ce trial at the next aſhzes,' and though there was no date 
or county, or attorney's name mentioned, yet, being in- 
dorſed on the back of the iſſue, the court held it good; 
but that it would not be ſo on a ſeparate paper. Henbury 
v. Roſe. Stra. 1237. 
It plaintiff coneludes to the country, on the defendant's 
_ plea, he may give notice of trial on the back of the book; 
and if the ſpecial plea be afterwards waived, and general iſſue 
- pleaded, the notice which was given for the trial of the 
pecial ;/ſue, ſhall ſerve for the trial of the general iſſue. Reg. 
Hil, 8 Geo. 1. 
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If the defendant "A not proceed to trial by provijee, 
according to his notice, or countermand in time, the plain- 
tiff ſhall have his coſts to be taxed. 

Executor or adminiſtrator pays coſts for not going to 
trial purſuant to notice. 4 Burr. 1584. 

The court on motion for a new tial held, that the giv- 


ing notice of trial at the end of half a year after iſſue join- 
ed, 


ce court, 
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" The: Face in this court. ; But i in Desde or Al ber, 46” ; 
no notice has been given for trial, the defendant is not e 
' to take it by proviſee to try it the ſame term, but afterwards: 8 * 1 
fs - he may take it by reviſe, giving the like notice as plain „e 
dit ought, Prad. Reg. 389. Mich. 1654. r 
80 it notice has been given and countertuanded, 1 Barnes e e 
. 3 RN. 
And defendant ſhall not try by proviſoe, til there has 3 
been a laches in the plaintiff, except in caſes where the de: 
fendant is as. plaintiff, as in replevin, fran, quare impe- 5 
dit, &c, Ibid. Tr. 2 Geo. 1. FS: 
The defendant may try by proviſze before a whole ern 
has intervened. Pratt. Reg. 397. * 
The plaintiff cannot continue his notice of trial a nd 
time, i. e. he can give ſhort notice of trial but once; but 
if the full time be given by the notice of continuance, the 
word continue will not vitiate the notice. Rich. Att. Pract. 
C. B. 186. | 
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The plaintiff gave notice of trial for the fir/? fitting within 
term, then gave notice that he countermanded the notice 
of trial for the firſt ſitting, and continued it for the ſecond ; 
the defendant made no defence at the trial, and plaintiff had 
a verdict, But on motion, the court ſaid, that the plain- 
tiff could not countermand and continue at the ſame time 
in one notice, and ſet the verdict aſide. 2 Barnes 220. 
Prat. Reg. C. P. 394. Nep. and Caf. of Pratt. C. P. 146. 

The fame in this court, 


The ſame in this court. 


The defendant gave notice of trial by proviſce, and the 
plaintiff alſo gave notice of trial; neither went on ta 
. Rs trial, 
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i Uſual N is ſulkcient; white the delay fon . i 371 
iſſue joined Was by an ini fanden out of. chancery, 'Yerved : t 
the ſuf̃t of the defendant. Rüled. 1. Sid. 922222 
Or, by the defendant's claitning ae paljamene, 1 
2 5 5 
Notice of trial upon the iſſue ſhall ſerve. for- notice of 
. He executing a-writ of enguiry, if the book is returned with a 
demurrer. Reg. Hil. 8 Geo. 1. But then the plaintiff duct 4 
to give notice of executing the enquiry. Ky = 
On error in fa? the defendant may carry the cauſe, to 
trial, without proviſoe. Ait. Pra. 451. 
Note, all the judges on conference agreed, Hae: "within 
"the reaſon of the 4 & 5 N. & M. . 21. 'which- appoints 
that thedelivery of a declaration againſt a priſoner to a gaol- 
er ſhall be good, fo notice of trial to him ſhall be good 
alſo, tho the defendant has. an, attorney in one caſe, and 
not in the other. 7/hitchead v. Barber. 1 Stra. 248. 
But of proceedings againſt priſeners, vide the ſecond Val. 
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trial, or " countermanded;and TOTS got 188 for coſts for 
not going on to rial: The. prothonotary- doubted whether. 
both were entitled to coſts; and the Judges were of opinion, 
that as both ſides gave notice of trial,” and neither proceeded 
to trlal, each ſide was entitled to coſts. © W v. ee 
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« Neth That if elaine gives notice; but * not pro- 
ceed to trial, whereby coſts are taxed for the defendant, 
nd afterwards gives freſh notice [perhaps with deſign to 


put the defendant to further coſts] yet the; court will not 


ſtay the trial til] the firſt coſts are paid [except in eject- 


ment] becauſe the defendant has remedy for them; and if 


- the plaintiff ſhould not try the cauſe purſuant to bis ſeeond - 


notice, the defendant will again have coſts, and the like 
remedy to obtain them, 1 Sid. 279. Andr. 17. Salk. 255. 
Ld. Raym. 77, = Hes | 8 


— —_ 


. 6 
8 


2 


of * * — 8 
wa — — — - 
8 = 


\ —_— 
bean YEA 
5 1 


— „„ 
18 — — 


ot 4 deten of: Notice: of Tell. = 


Outermas of LG c es at; Fu es bins, | 
at leaſt ſir days befęre the Anterided e 8 before 


commiſſion day. Stat. 14. nr 35 


So at the ſittings. in London ox, Ne ami, „i | defen- 


dant reſides above forty miles from London. ibid. 5 


If at the fittings, and defendaht Wes within fore miles | 
of London, then two days before. 
If the ſittings be on Monday And countermand is made on 


the Saturday before, it is 1 uffcient. 


A countermang -of hotice, bf. Wh may be given by, the 
. 5 1 85 . „ 


The Sate was tried upon a day ts which it was con- 


tinued by a ſecond countermand, and the defendant making 


no defence, the verdict was ſet aſide, it. being only in the 


plaintiff's power to continue his notice once in a term. 
Green v. Gifford. Stra. 1119. 


Every notice of trial, or of executing a writ of enquiry, 


and all countermands ought to be in writing, and given to 


the attorney or agent in the cauſe, and not to the party 
himſelf. Say. Rep. 133. Vide the pens, of countermand of 
notice of trial Orr 1 
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If the plaintiff do not proceed to trial, or 1 
in time, the court on motion and We of attendance 
will grant the defendant his coſts, occaſioned by the pans 


tiff's neglect to be taxed ; and will on motion the trial 


for the nonpayment thereof. Sd vide ante, Ld. Rozm. 


697. Salk. 255, &c. contra. 


Pine rods 6 
Fey 


then 
4d 186. 


og 


resten in whis 82 e 0 ty, 395. ba py - 
kme ic hie RY 4 a Fer 15 


remanet. Pra © . 1 
e E 0 he 
$i R's „ 2 
1 25 1 i : + 15 % 755 we) 5 0 
Y 2 24 * . 1 1 
** * 3 1 Tl P x p 
A 5 22 | 
* * „ 95 \ 4 & . 227 
un hy 4. B. plaiatiff, 
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F 2 C. D. defendant. 


Take notice, that 1 40 hereby ag the notice of 
trial given you in this cauſe; — Dated, Sc. Durs. 


7 Me. U. 7. defendr's attar. * T7. a. plaintiff's attor, 


15 caſe the plaintiff gives notice of trial, and don't go 
to trial accordingly, the defendant upon motion ſhall have 
his coſts of attendance to be taxed by the prothonotary, un- 
leſs the plaintiff countermand his notice in convenient 
time, or ſhew cauſe to be allowed by the court in excuſe of 


ſuch cofts. Mich. 1654, —— 
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Prat. B. R. 155. Et 


another to be a material witneſs, when the 


_ * ſends them by a porter; here the factor knows the ofter to 
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not; as where 2 factor ſells tote for his 5 


be a material witneſs, but the” principal. docs not. Vide 
Barnes 448. | | 

This tene to the court ul be made two ibs at 
leaſt before the day of trial; and an gffdavit alſo of the 
ſervice of ſuch notice_on the. oppoſite party muſt be then 
produced and reads, or che court will not gfant A rule th ſhew 

k. r 
77 otion to put off trial which was to be the then next 
day, motion too late. Barnes 4338. 

Motion to put off trial muſt be made. a1 leaſt two days 
before the day of trial. Barnes 444. g 

The affdavit to put off trial on account of the abſence 
of a material witneſs, is to the following effect: 


4. B. againſt C. D. 


In the King's Rae 


C. D. of, Cc. the defendant in the above FR mak- 
eth oath, that 7. M. formerly a ſervant to this de- 
ponent [as the caſe may happen to be] i is a material 
witneſs for him in this cauſe, as he is adviſed and 
verily believes, and that he cannot ſafely proceed to 
trial therein without his teſtimony: And this de- 
ponent further ſaith, that the ſaid J. M. now is, 
and for about laſt paſt, hath been in the 
county of L. as this deponent hath been informed, 
which information he verily believes to be true; but 
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Ok putting off Trial. 


in what part of L. he this deponent does not know, 
nor can at preſent diſcover, altho' he hath done his 
utmoſt endeavours to find out where he is, in 
order to ſerve him with a ſubpœna to teſtify for de- 
- ponent in this cauſe; but this'deponent ſaith, that 
he hopes and expects to be able to procure his pre- 
ſence by the firſt day of next Michaelmas term, be- 
cauſe he hath been informed by L. A. [ brother to 
the ſaid J. M.] that the ſaid J. M. will be in London 
in the month of October next at fartheſt; which laft . 
information deponent alſo verily believes to be true. 
Sworn, Sc. e 555 


An affidavit in common form may be ſufficient to put off 
' trial, where no cauſe of ſuſpicion appears ; but where there 
is cauſe of ſuſpicion, it may in ſome caſes be neceſſary to 
ſatisfy the court, that the perſons abſent are really material 
witneſſes ; that there has been no /aches or neglect to pro- 
cure their teſtimony ; and that there is a reaſonable expecta- 
tion of their future attendance. Burr. 4 pt. 1514. Barnes 
448. 7 ro , . 
So in C. B. motion for putting off a trial, for that a ma- 
terial witneſs is out of the way, and cannot be had at the 


trial, muſt be made at leaſt two days before the day for 


which the notice of trial was given. Rep. and Caf. of 
Prat. C. P. 98. 105. 150. Pract. Reg. C. P. 399. 400. 
Barnes 319. 320. 329. | 

But if it appears, that this witneſs who is ſworn to be a 
material witneſs, went out of town, or abroad, or beyond 


ſea, after the notice of trial was given, the court will not 


put off the trial for it; as the defendant might have ſub- 
fœna'd him in time. Barnes 326. . 

Affidavit was made by the defendant's wife, that the de- 
fendant was gone to ſea; and A. B. a material witneſs as 


the believed with him.— Affidavit not ſufficient. Barnes 437. 


If a trial is put off, the practice is only to put it off till 
next term, and not for a longer period. Barnes 440. 
On motion to put off a trial, the court ſuffered affidavits 


to be read taken before a vice-conſul abroad: Such affida- 


vits are conſtantly received and read at the counjel-board. 
It is not rezſonable to expect that ſuch ſort of affidavits 
ſhould be taken before commiſſioners. © Barnes 466. 

An affidavit to put off trial for abſence of 2 witneſs muſt 
fay when he will return, 
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Of granting a View. 


B V the 4 & 5 Anne. c. 16. / 8. It is enacted, © that 
in any actions brought in her Majeſty's courts of record 
at Męſiminſier, where it ſhall appear to the court, that it 
will be proper and neceſſary, that the jurors who are to try 
the iſſues in any ſuch actions, ſhould have the view of the 
meſſuages, lands, or place in queſtion, in order to their bet- 
ter underſtanding the evidence that will be given upon the 
trials of ſuch illdes; in every ſuch caſe the reſpective courts 
in which ſuch actions ſhall be depending, may order ſpe- 
cial writs of diſtringas or habeas corpora to iſſue, by which 
the ſheriff, or ſuch other officer to whom the ſaid writs ſhall 
be directed, ſhall be commanded to have fix out of the firſt 
twelve of the jurors named in ſuch writs, or fome greater 
number of them, at the place in queſtion, ſome convenient 
time before the trial, who then and there ſhall have the 
matter in queſtion ſhewn to them by two perſons in the ſaid 
writs named to be appointed by the court; and the ſaid 
ſheriff, or other officer who is to execute the ſaid writs, 
ſhall, by a ſpecial return upon the ſame, certify that the 
view hath been had according to the command of the ſaid 
writs,” | Ws 
And by 3 Geo. 2. c. 25. J. 14. Where a view ſhall be 
allowed in any cauſe, in ſuch caſe /ix of the jurors named 
in ſuch panel or more who ſhall be mutually conſented to 
by the parties or their agents on both fides ; or if they can- 
not agree, ſhall be named by the proper officer of the re- 
ſpeQive courts of King's- Bench, Common- Pleas, Exchequer at 
Meſiminſter, or the Grand Seſſion in Wales, and the Counties 
Palatine, for the cauſes in their reſpective courts, or if need 
be, by a judge of the reſpective courts where the cauſe is 
depending, or by the judge or judges before whom the cauſe 
ſhall be brought on to trial reſpectively, ſhall have the view, 
and ſhall be firſt ſworn, or ſuch of them as appear upon the 
Jury to try the ſaid cauſe, before any drawing as aforeſaid, 
and ſo many only ſhall be drawn to be added to the viewers 
who appear, as ſhall, after all defaulters and challenges 


allowed, make up the number of twelve to. be ſworn for the 


trial of ſuch cauſe.” 

As the having a view was not by either of theſe ſtatutes 
made a matter of courſe, though ſuch a practice had pre- 
vailed, and had been abuſed to the purpoſes of delay, the 
court thought it their duty to take care, that their ordering 
a view ſhouid not obltruct jullice, and prevent the _ 
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Of granting a View. 8 


from being tried; and they reſolved not to order any one 
more without an enquiry into the neceſſity of it, unleſs the 
party praying it would come into ſuch terms as might pre- 
vent an unfair uſe being made of it; and therefore the 
judges clearly held, that the act of parliament meant a 
view ſhould not be granted unleſs the court was ſatisfied 
that it was proper and neceſſary; and they thought it better 
that a cauſe ſhould be tried upon a view had by any /ix, or 
by fewer than ſix, or even without any view, than be de- 
layed for a great length of time. ide Burr. Rep. 4 part. 


2532 &c, 

he rule which was made in a cauſe then depending, 
after what the judges had ſaid, was univerſally approved of, 
and has been the precedent for like rules for a view ſince 
that time. — It was a rule for a view to be had by a ſpecial 
Jury, and was drawn up in theſe words : 


6 Pierce Eſq; v. Earl of Fauconberg, and others.” 


© By conſent of counſel] on both ſides, it is ordered, 
that there iſſue a writ of diſtringas juratores te be directed 
to the ſheriff of the county of York; in which ſhall be con- 
tained a clauſe commanding the ſaid ſheriff to have fix or 
more of the firſt twelve of the jurors to be impanelled and 
returned to try the iſſue between the parties at the place 
in queſtion before the time of the trial of the ſaid iſſue, to 
wit, upon &c. And that B. R. upon the part of the plain- 
tiff, and 7. V. on the part of the defendant, ſhall attend 
on the ſame day and ſhew the matters in queſtion to the ſaid 
fix or more of the firſt twelve of the ſaid jurors; and that 
the expences of taking the ſaid view fhall be equally borne 
by both parties, and no evidence ſhall be given on either 
fide at the time of taking thereof.” 
„And by the like conſent it is further ordered, that in 
caſe no view ſhall be had, or if a view ſhould be had by any 
_ of the ſaid jurors [whether they ſhould happen to be any of 
the twelve jurors who ſhall be firſt named in the ſaid writ 
or not] yet the ſaid trial ſhall proceed, and no objection 
ſhall be made on either ſide for want of a view, or that a 
view was not had by any of the twelve jurors firſt named, 
or for that it was not had by any particular number of the 
jurors named in the ſaid writ, or for want of a proper re- 
curn to the faid writ,” 
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The foregoing rule was made abſolute at once, being 
confented to by both parties; but afterwards: there uſed to 
- be an affidavit always to obtain a rule for a view whether 
the cauſe was to be tried by a ſpecial jury ot a common jury, 
which the court ſometimes made abſolute in the firſt in- 
ſtance, at others they granted rules to ſhew cauſe, — But 
now a motion for a view is become a motion of courſe 
without an affidavit, | | 
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If the trial is to be by a ſpecial jury, the rule runs thus: 


It is ordered, that there iſſue a writ of * diftringas jura- 
tores, & c. &c. to the words taking thereof, in the above 
recited rule; and the additional clauſe is in theſe terms 
— The plaintiff [or the defendant, whoever prays the 
view] conſenting that in caſe no view ſhall be had; or if a 
view. ſhall be had by any of the ſaid jurors, whether they 
ſhall happen to be any of the twelve jurors who ſhall be firſt 
named in the ſaid writ, or not; yet the ſaid · trial ſhall pro- 
ceed ; and no objection ſhall be made on either ſide, on 
account thereof, or for want of a proper return to the ſaid 
writ.“ | | | 
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If the trial is to be by a common jury, the. rule runs thus 
ſince the 3d of Geo. 2. c. 25. 


It is ordered, that there iſſue a writ of di/iringas jura- 
tores, to be directed to the ſheriff of the county of J. in 
which ſhall be contained a clauſe commanding the ſaid 
ſheriff to have ſix or ſome greater number of the jurors to 
be impanelled and returned to try the iſſue between the 
parties, who ſhall be mutually conſented to by the ſaid par- 
ties, or their agents, at the place in queſtion, before the 
time of the trial of the ſaid iſſue, to wit, upon, c. And 
that B. R. on the part of the plaintiff and J. VV. on the part 
of the defendant, ſhall attend on the ſame day, and ſhew 
the matters in queſtion to the ſaid fix or ſome greater num- 
ber of the ſaid jurors, who ſhall be mutually confentec 
to as aforeſaid; and that the expences of taking the ſaid 
view ſhall be equally borne by both parties; and no evi- 
dence ſhall be given on either fide, at the time of taking 
thereof.” | | =, — 


* If in C. B. the words are, * Habeas cerpera juratorum, &c. 
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Of granting a View. 
And the additional clauſe added to this rule is as fol- 


ows: | | 
« The plaintiff [or the defendant, whoever prays the view] 
conſenting that in cafe no view be had, or if a. view ſhall 
be had by any of the jurors, whether they ſhall happen to 
be fix or any particular number of the jurors who ſhall 
be fo mutua!ly conſented to as aforeſaid; yet the ſaid trial 
ſhall proceed, and no objection ſhall be mage on either fide 
on account thereof, or for want of a. proper return to the 
ſaid writ.” | a : | 


- 


A rule for a view is in the following form: 


Cape and q It is ordered, that there iſſue a writ of diftrin-. 
Smith, 5 


gas juratores to be directed to the ſheriff of the 
county of Eſſex, and containing a clauſe com- 
manding the ſaid ſheriff to cauſe ſix or more 
of the jury impanelled and returned to try the 


iſſue between them, whom the ſaid parties ſhall 


mutually chooſe to take a view -of the place in 
queſtjon, before the day of the trial of the ſaid 
iſſue, to wit, on Wedneſday the day of 

next, and by conſent of both parties it is further 
ordered, that R. D. yeoman, on the part of the 
plaintiff, and B. L. yeoman, on the part of 
the defendant, ſhall attend the ſame day and 
ſhew the ſaid place to ſuch of the jury as ſhall 
be ſo choſe to view the ſame, and that the ex- 
pences of the ſaid view ſhall be equally borne by 
both parties, and no evidence on either ſide ſhall 
be given at the time of taking the ſaid view. 


: By the court, 
Upon the motion of 


Mr. Erſkine. oy 
Diflringas GEORGE the third, by the grace of God, 


juratores, of Great Britain, France, and Ireland, king, de- 
for a view, J fender of the faith, &c. to the ſheriff of Suſſex 


greeting : We command you that you. diſtrain 
the ſeveral perſons named in the pane] an- 
nexed to this writ, the jury ſummoned in our 
court before us, between A. B. plaintiff, and 
C. D. defendant, by all. their lands and chat- 
tels in your bailiwick, ſo that n ither they nor 
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ä - Of Trial. 


Of grantin g a View. 


any one by them intermeddle therewith, until you 
| ſhall have another precept thereon from us, and 
that you anſwer to us of the iſſues of the ſame, ſo 
that you may have their bodies before us at West- 
X minſier on Wedneſday after the morrow of All Souls, 
or before our juſtices aſſigned to take the aſſizes 
in your county, if they ſhall firſt come on Mon- 
day the fecond of September at Horſham in your 
county, according to the form of the ſtatute in ſuch 
caſe lately made and provided, to make a certain 
jury of the country between the parties aforeſaid, 
of a plea of treſpaſs, and to hear their judgment 
thereupon of many defaults *. And in the mean time, 
according to the form of the ſtatute in ſuch caſe 
lately made and provided, we command you that 
you have fix of the firſt twelve of the ſaid jurors, 
or any greater number of them at the place in 
queſtion upon the twentieth day of Auguſt next 
enſuing, who then ſhall have view of the ſaid 
place in the preſence of J. M. on the behalf of 
the plaintiff and V. F. on the behalf of the de- 
fendant appointed by our court before us to ſhew 
the ſaid place to the ſaid jurors, and that in what 
manner you ſhall execute this our precept, you 
make return to us at Meęſiminſier, and to our juſ- 
tices at the ſaid aſſizes, remitting to us this our writ, 
Witneſs, Se. = | 
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Another form differing from the foregoing at the *. 


And in the mean time, according to the form of 
the ſtatute in this caſe lately made and provided, 
we further command yon, that you cauſe fix of the 
firſt twelve of the ſaid jurors impanelled and return- 
ed to try the iſſue joined between the ſaid parties, 
or as many more of them as you ſhall think fit to 

take a view of the place in queſtion, on the 
day of, Cc. and that the ſaid jurors meet on the 
ſame day at the houſe of E. F. [as is the rule for 
the view] in your county, and proceed from thence 
to view the faid place in the preſence of J. H. on 
the part of the plaintiff, and J. K. on the part of 
' the defendant appointed by our court before us, 


to ſhew the ſaid place to ſuch of the ſaid pun ” 
| a 


\| 
3 
z 
14 
+4 
OY 


1 2 8 a 14 
f IR 
Of granting a View. __ = 
ſhall comg to view the ſame, and that you make jt 
appear to us at eſiminſler on the ſaid next 
after in what manner you ſhall have exe- 
cuted this our precept, and that you have then there \ 
this writ. Witneſs, &c. : TR 
Another different form: | TR 
We command you, that in the mean time, accord- | # 
ing to the form of the ſtatute in ſuch caſe Jately + # 
made and provided, you have ſix or more of the ſaid 1 
jurors, whom the ſaid 7. G. and J. S. ſhall mutu- | _ 
ally chuſe at the place in queſtion, on the 1 
day of next enſuing, who ſhall then ho AR. 
view of the ſame in the preſence of R. R. yeoman, | 1 | 
on the part of the plaintiff, and B. B. yeoman, on — 7 
the part of the defendant, appointed by our court f i i'r 
before us to ſhew the ſaid place to the ſaid jurors, g in 1 
and that in what manner you ſhall execute this our ——1 
precept, you make return to us at Meiſiminſter on | TE 
the day aforeſaid, and to our juſtices at the aſſizes [TR q 
aforeſaid, in what manner you ſhall execute this our 904 
writ, ſending to us this writ, and the names of the — 14 
ſaid jurors, Witneſs, Sc. 5 i 1 — bs 
| h 1 
In the Common- Pleas, the method is the ſame except that | j oy | F 
inſtead of the 4 Mi ingas juratores for a view, their proceſs is | 1% '| : 
the habeas corpora juratorum.— 1 
Rule for a view on the face of the declaration (which e 
was for obſtructing a water courſe) denied; *tis never grant- i 1 
ed without an affidavit in any caſe, except an action of — + 
waſte, Barnes 467. NEE Os ii! | 
IND 
ro 


232 io Ok Trial. 
Of a Witneſs going abroad, &c. 


F a witneſs be going beyond ſea, ſo that he cannot poſ- 
ſibly attend the trial, Re may by ruls of court be exe- 
mined before one of the judges of the court upon interroga- 
tories; but notice of the time of the examination muſt be 
given to the attorney on the other ſide, who ſhall be at 
liberty alſo to croſs examine him; and the depoſitions ſo 
taken may be read as evidence at the trial. : 
The interrogatories for the examination of a witneſs 
muſt, when drawn up, be ſigned by counſel, and the de- 
poſitions when taken are copied by the judge's clerk, for 
each party, and ſhall be read in evidence on the trial of the 
cauſe, | 
A witneſs cannot be examined upon interrogatories before 
a judge without conſent. Barnes 447. 


The form of interrogatories for the examination of a witneſs. 


Interrogatories _—_ Interrogatories to be adminiſtered to 
the plaintiff, — 5 E. F. a witneſs to be produced, ſworn 
| and examined on' the part and behalf 
of A. B. plaintiff, againſt C. D. de- 
fendant, before bans Buller Eſq; one 
of his og Ay juſtices of the court 


of King's- Bench, . purſuant to a rule of 
the ſaid court, made on next 
after in the 2oth year of the 


reign of king George the third. 


Imprimis, Do you know the parties, plaintiff and defen- 
dant, in the title of theſe interrogatories named, or elther 
of them, and which of them, and how long have you 
known them, either, or which of them? declare. 
Sͤecondly, Do you, &c. [and ſo on putting the queſtions 
neceſſary for his evidence. ] | 


Interrogatories wy Interrogatories to be adminiſtered, Cc. 
the defendant. [as before, ] 


Care muſt be taken in drawing the interrogatories that 
the queſtions are not too leading. 
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of Trial by a Special Jury. 


the 3 Gee. 2. c. 25. . 15. Whereas ſome doubt 
B hath been conceived touching the power of his Ma- 
jeſty's courts of law at J/e/min/er, to appoint juries to be 
ſtruck before the clerk of the crown, maſter of the office, pro- 
thanotarits, or other proper officer of ſuch. reſpective courts, 
for the trial of iſſues depending in the ſaid courts," without 
the conſent of the proſecutor or parties concerned in .the 
| proſecution or ſuit then depending, unleſs ſuch iſſues are to 
be tried at the bar of the ſame courts. ** Be it declared 
and enacted by the authority aforeſaid, that it ſhall and may 
be lawful to and for his Majeſty's courts of King's-Bench, 
Common-Pleas, and Exchequer at Wiſtminfter reſpectively, 
upon motion made on behalf of his Majeſty, his heirs or ſuc- 
ceſſors, or on the motion of any proſecutor or defendant 
in any indictment or information for any miſdemeanor or 
information in the nature of a guo warrants depending, 


or to be brought or proſecuted in the ſaid court of King's 


Bench, or in any information depending or to be brought 
or proſecuted in the ſaid court of Exchequer,” or on the 
motion of any plaintiff or plaintiffs, defendant or defendants, 
in any adtion, cauſe, or ſuit whatſoever, depending, or to be 


brought and carried on in the ſaid courts of King's Bench, 


Common-Pleas, and Exchequer, or in any of them; and the 
ſaid courts are hereby reſpectively authoriſed and required, 
upon motion as aforeſaid in any of the caſes before men- 
tioned, to order and appoint a jury to be ſtruck before the 
proper officer of each reſpective court for the trial of any 
iſſue joined in any of the ſaid caſes, and triable by a jury 
of twelve men in ſuch manner as ſpecial juries have been 
and are uſually ſtruck in ſuch courts reſpeQtively, upon 
trials at bar had in the ſaid courts; which ſaid jury, ſo 


ſtruck as aforeſaid, ſhall be the jury returned for the trial of 


the ſaid iſſue,” 


By the 24 Geo. 2. c. 18. The perſon or party who 


ſhall apply for a ſpecial jury ſhall not only bear and pay the 
fees for ſtriking ſuch jury, but ſhall alſo pay and diſcharge 
all the expences occaſioned by the trial of the cauſe by 
ſuch ſpecial jury, and ſhall not have any other or ſurther 
allowance for the ſame upon t:xation of coſts, than ſuch 
perſon or party would be intitled unto in caſe the cauſe had 
been tried by a common jury; unleſs the judge, before 
whom the cauſe is tried, ſhall immediately after the trial 
certify in open court under his hand, upon the back of the 
record, that the ſame was a cauſe proper to be tried by a 


ſpecial jury,” 


And 


Ss. Ok Trial. 


of Trial by a Special Fury. 


And by the ſame ſtatute, ** No perſon that ſhall ſerve 
upon a ſpecial jury, or be returned, ſhall be allowed or take 
for fuch ſerving on any ſuch jury, more than the judge who 
tries the cauſe ſhall think reaſonable, not exceeding 14, 1s. 
excepting cauſes where a view hath been directed.“ 

The method of ſtriking a fpecial jury is as follows: 
The ſheriff or under-/beriff attends the raſter of B. R. or 
prothonotary of C. B. with the book or liſt of freeholders or 
perſons qualified to ſerve on juries : And the maſter or pro- 
thonotary, in the preſence of the attornies of both parties, 
names thereout forty-eight, of which twelve are ftruck out 
on each ſide, and the remaining twenty-four are to be re- 
turned by the ſheriff to try the ifſue ; and if either of the 
parties ſhall negle& to attend the maſter or prothonetary 
ſtriking a ſpecial jury, the maſfer or prothonetary, on behalf 
of the abſent party, ſhall ſtrike out twelve names. Trin. 
8 W. 3. 2 Lil. Pract. Reg. 122. 123. 1 Salk. 405, c. 

On a motion for a ſpecial jury, no notice of the motion 
or affidavit of the facts is neceſſary. 

Motion in C. B. for a ſpecial jury as of courſe ; but be- 

| fore the rule was drawn up the ſecondary, doubting, prayed 
the direction of the court: And it appearing that common 
Jury proceſs had been awarded, iſſued and returned, and 
that the cauſe ſtood as a remanet in the ch. juſtice's paper, 
the court refuſed to you a ſpecial jury: Though in coun- 
try cauſes between aſſizes and aſſizes, the practice is other- 

wiſe. Barnes 461. | | 

So after a venire facias and return filed, the court held 
the motion for a ſpecial jury too late. Clarke v. Sheppard, 


Barnes 488. 
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Of making up the Record for Trial. 


1 HE niſi prius roll or record contains a full ſtate of all 
the pleadings verbatim, awards of writs, and other 
things in the courſe of the cauſe, engroſſed on a preſs or 
ſheet of parchment ſtamped with a double half crown 
ſtamp. It is now made up by the attornies, though for- 
merly by the clerks in court. | 5 

The niſi prius record, when the ſuit is by bill in the Xing s- 
Bench, is made up as follows: — 


PLEAS before our lord the King at Meſiminſter, of 
Eaſter term [the term in which iſſue is joined] in the 
nineteenth year of the reign of our ſovereign lord 
George the third, by the grace of God, of Great Bri- 
tain, France, and Ireland, king, defender of the faith, 
Oc. and in the year of our Lord 1779. 


Roll 800. Stormont & Way. 


Surry, to wit, Be it remembered, c. [copy the whole 
iſſue from the plea- roll verbatim to the end of the award of 
the venire, ** the ſame day is given to the parties aforeſaid 
at the ſame place,” and then enter another placita in this 
manner : 


PLEAS before our lord the King at Veſiminſter, of 
the term of the Holy Trinity, in the nineteenth year 
of the reign of our ſovereign lord George the third, 

by the grace of God, of Great Britain, France, and 
Ireland, king, defender of the faith, &c. and in the 
year of our Lord 1779. | | 


Surry, to wit, The jury between A. B. plain- 
tiff, and C. D. defendant, of a plea of treſ- 7 Nn, 
paſs on the caſe [or whatever the action] is reſpited be- 
fore our lord the King at Meſiminſter, until Saturday 
next after the Morrow of All Souls [the firſt return day 
after the trial will be had in the country,] unleſs his 
majeſty's juſtices, aſſigned to hold the aſſizes in the coun- 
ty aforeſaid, ſhall firſt come on Thurſday the 26th day of Fuly 
at Guildford in the ſaid county, according to the form of 
the ſtatute in that caſe made and provided, for default of 
the jurors, becauſe none of them did appear. Therefore, 
let the ſheriff have the bodies of the ſaid jurors to make 
the ſaid jury between the parties aforeſaid, at : 
the ſame place. And be it known, that a Lane 
Writ of our ſaid lord the King in this caſe upon record, was 
| delivered 


r 


—— — — — ws 
r . i= 


— 


> r 
. l : n 
- 


n 


——ͤͤ — 
$ 41 


— CO 53 * 


. ———— 9 1 


235 Pt Trial. 
Of making up the Record for Trial. 


delivered to the underſheriff of the county aforeſaid, the 
18th day of F une [the laſt day of the term] in this ſame term, 


before our lord the king at J/efminfler, to be executed ac- 


cording. to law, at his peril. 

If it be a town cauſe, the Jurata will be as follows, omit- 
ting the ſciendum. 

Middleſex, to wit, The jury, &c. [as before to] „ unleſs ; 
the king's right truſty and well beloved William Earl of | 
Mansfield, his majeſty's chief juſtice, aſſigned to hold pleas 
before the king himſelf, ſhall firſt come on the 24th day of 
Zane [the day of the fittings when the cauſe is to be tried] 


at MWeflminſter- hall in the ſaid county, [or, if in London, at 


the Guildhall of the ſaid city of London] according to the 
form of the ſtatute in that caſe made and provided, the 
ſame day is given to the parties aforeſaid at the ſame place. 

Note, If plaintiff or defendant have any addition, add it 
to the jurata. 

When the ſuit is by original in this court, the nifi prius 
record is made up exactly in the ſame form as in the Common 
Pleas ;, which ſee on the Common Pleas ſide oppoſite. 

In the Common Pleas they make no ſecond placita when 
they go to trial the ſame term "fue is joined as it would be 
neceſiary, ſince fuch placita came inſtead of entering the 
continuances of vicecomes non miſit breve to the venire : but 
in the King's Bench they always entered this placita, though 
they went to trial the ſame term, becauſe anciently they 
had not buſineſs to employ the court every day in term, ſo 
that continuances uſed to be entered from one day to another 


in the ſame term. 


For the better underſtanding of the venire difiringas habeas 
corpora juratorum, &5c. and the occaſion of them, I muſt refer 
to Lord Chief Baron Gilbert's Hiſtory of the Common Pleas, 
where the _ 1s fully diſcuſled under the title of jury 


Ow. 


When 


8 2 * nn N * . a X — A N | 
„ EONS fl BY 4 EST ISS * r COTE 9 dos.” a „ . * 4 
OE Ez hap 2d hs N W n id 2 : CO IO TR FG w 4 N I W 4 88 
. eben 3 0 » N 5 ' ; — = 
n Wy. i . 
: 
F i. *- 0 s 1 5 '4 . — 
— 2 . # y 4 — 
0 * 
» 1 + 


"* 


©. deen. 237 
Of making up the Record for Trial. 


N the Common Pleas when the ſuit is not by or againſt 

attornies, privileged perſons, &c. but by original, the 
record is ingroſſed on a preſs of parchment, and by Reg, 
Trin. 29 Car. 2. | 

Every record of niſi prius is ta be engroſſed in a fair Jegi- 
ble character, and fo entered on the roll; the beginning 
of every pleading to begin with a new line, and the firſt 
word in a greater character than the reſt ; and in all actions 
that have divers narrs [i. e. counts] notice thereof muſt be 
given by figures in the margin of ſuch. record of ni prius, 
and al} records of niſi prius that ſhall be engroſſed in this 
court, are to be of the exact breadth of the rolls of the 
court, and no broader or leſſer. Trin. 29 Car. 2. 


. (prothonotary's name.) 


PLEAS at Meſiminſter before Sir William De Grey, 
knt. and his companions juſtices of our lord the king 
of the bench of Za/ter term, in the nineteenth year 
of the reign of our ſovereign lord George the third, 
by the grace of God of Great Britain, France, and 
Ireland, king, defender of the faith, Ec. 


Roll. 


=} 


Middleſex, to wit, C. L. late of, c. gentleman, was 
attached to anſwer R. R. of a plea of treſpaſs on the caſe, 
and whereupon the ſaid R. R. by attorney complaineth, 
that whereas, &c. [to the end of the iſſue and award of the 
venire. ] | | ; 

Nate, The placita is wrote but once, except on the death 
or change of a chief judtice, or on an old record, in which 
caſe. you write a ſecond placita; then you write the jurata in 
this manner : | 


ATiddleſex, to wit, The jury between R. R. plaintiff, 
and C. L. late of, Cc. gentleman, in a plea of treſpaſs on 
the caſe, are reſpited here until the morrow of the Holy Trinity, 
[tne return of the -:b-as corpora juratorum, and which ſhould 
be the next ret r the day of trial] unleſs Sir Milliam 
De Grey, Kn. ing?s chief juſtice of the bench here 
aſhgned, by fr: et ihe ſtatute in ſuch caſe made and 
provided, fh.i!! wie hotore on Tueſday the day of 


ſro 229 of the hiings] at Vefiminſter, in the 
great ha!! 2 mmonly called Meſiminſler- hall, 
in the ſaid county = er, [if in London, ſey at the 
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at any time before the aſſizes. 
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Of making up the Record for Trial. 


When the record is engrolled, you make an incipitur of 


the iſſue on a King's Bench roll, with warrants of attorney 


for the plaintiff and defendant; then take the record roll 


and the draft of the iſſue to the clerk of the judgments in 
the King's Bench office, who will enter it, and mark all 


three — to whom is paid for entering the iſſue, if it does not 
exceed ten ſheets, 3s. 6d. and for every fix more 12. 


The record being ready to be ſealed, it muſt be carried 
to the ni prius office (Mr. Way's) in Portugal-ftreet, Lin- 
coln s inn Fields, where it is examined, ſealed and paſſed, 
for which is paid 7s. 6d. for the firſt eight ſheets, and 73. 
for every eight ſheets after, and 64. to the ſealer. | 

By a rule of court made in Trinity term, 31 Car. 2. No 
record of niſi prius for the trial of any iſſue at the aſſizes, 


hall be ſealed after the end of three weeks after the iſſuable 


terms Hilary and Trinity, But now by a judge's order, for 
which you pay 25. to the officer, the recoid may be ſealed . 


The 
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Of making up the Record for Trial. 


Guildhall of the city of London aforeſaid ] for default of the 
juror, becauſe none came, therefore let the ſheriff have the 
bodies of the ſeveral perſons mentioned in the panel annex- 
ed to the writ of habeas corpora juratorum; and be it known, 
that the juſtices here in this ſame court, in this term, deli- 
vered a writ thereupon to the deputy of the ſheriff of the 

county aforeſaid, to be executed in form of law, c-. | 

If the trial is to be had at the aſſiges, the form of the ju- 
rata is as follows: N 3 | | 

Lincoln, to wit, The jury between R. R. plaintiff, and 
C. L. late of, &c. gentleman, in a plea of treſpaſs on the 
caſe, is reſpited here until on the morrow of All Souls, un- 
leſs our lord the king's juſtices aſſigned to take the aſlizes 
in the county aforeſaid, by form of the ſtatute in that caſe 
made and provided, ſhall come before on [the day the af- 
ſizes are to be holden] at [the place where they are to be 
held] in the county aforeſaid for default of jurors, becauſe 
none came, Therefore, &c. (as before.) 

When the ſuit is by bill in this court, as againſt attornies 
officers, privileged perſons, &c. the niſi prius record is made 
up exactly in the form of the niſi prius record in the King's 
Bench by bill. Which ſee oppoſite. | 

When the ui prius record is prepared, it muſt be carried 
and the roll whereon the iſſue is entred to the proper pro- 
thonotary, who, on being paid for the entry, will mark both 
the record and roll ; and then you go to the clerk of the 
treaſury, who will examine and ſee that the jurata is rightly 
entered, and ſign and ſeal the record. | 
No record of % prius is to be figned before the iſſue 
is entered upon the roll. Mich. 1654. Eaſt. 5 W. & AH. 
And all iſſues are to be entered of the term they are joined. 
Loft. 5 W. & M. Hil. 11 Geo. 1. 
Records of niſi prius for trials at the aſſizes ſhall be ſign- 
ed by the reſpective prothonctaries, and ſigned and ſealed 
by the clerk of the treaſury, within the ſpace of three 
weeks next after the end of every Hilary term, and of every 
Trinity term, and not afterwards, unleſs by ſpecial order. 
Tr.29 Car. 2. 25 
Te clerk of the treaſury ſhall not ſign or ſeal any 
record of niſi priſe, unleſs the ſame ſhall be firſt ſigned: or 
ſtamped by the clerk of the warrants. Hil. 2. 3. Fac. 2. 


The 
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orf n up the Record for Trial. 


The rule of the court of King s Bench i is, that while all 
the proceedings are on paper, all Series miſtakes or omiſ- 
ſions may be amended. 

If on a plea in abatement a reſpondens ouſter i is awarded, 
and afterwards the defendant pleads in chief, and there is 
a verdict for the plaintiff, yet the plea in abatement muſt 
be entered on the ni prius record, or it is good cauſe for 
judgment to be arreſted : For as it muſt be entred on the 
plea-roll (which is in court) ſo it muſt be mentioned in 
the ni/i prius record, otherwiſe it will not appear to have 
been a verdict in the ſame cauſe, Carth, 4473 498. 5 Med. 


399: Ld. Raym. 329. 


The form of a wenire facias in B, R. 


* . 


GEORGE the third, by the grace of God, of Great 
Britain, France, fad Ireland, king, defender of the 
faith, c. To the ſheriff of Middleſex greeting : 

* We command you, that you cauſe to come before 
us at Meſiminſter, on next after 
[ſome day of the term in which the iſſue was join- 
ed, and before the day of trial: If a country cauſe, 
the laſt day of the term] twelve free and lawful men 
of the * body of your county: [If it be an action 
on a penal ſtatute, inſtead of the body of your coun- 
ty ſay, C of the neighbourhood of we 
place where the action is laid in the declaration 
in your county, Cc. ] each of whom has ten pounds 
by the year of lands, tenements or rents at the 
leaſt, by whom the truth of the matter may be 
the better known, and who are no wiſe of kin 
either to A. B. the plaintiff, or to C. D. the de- 
fendant [the parties muſt be deſcribed as in the plead- 
ings] to make a certain jury of the county between 
the parties aforeſaid, of a plea of treſpaſs on the caſe, 
or whatever the action is] becauſe as well the ſaid 
D. as the ſaid A. B. between whom the matter 
in variance is, have put themſelves upon that jury; 
and have there then the names of the jurors and 


— 
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* By the 4 &Z 5 June. c. 16. the <nire is to be awarded of 


the a of the proper county where tlie ilue 15 triable. 
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xs ZI 4 ve for Trial. 


Y 


The ſame i in this court, ——_ by all the 133 05 . R. 
and C. B. upon examination of all the praQicers of the 
King's- Bench, and ae of the Commen- Pleas. Vide 
Td. c . „ : 


| The form of 2 venire n in C. B. 


GEORGE the third, by the grace of God, of Great 
- Britain, France, and reland, King, defender of the 
faith, &c. To the ſheriff of Eſſex, greeting: We 
command you that you cauſe to come before eur 
Juflices at Weſtminſler, on the morrow of the Purifica- 
tion of the bleſſed Mary, twelve free and lawful 
men of the body of your county, each of whom 
has ten pounds of. lands, tenements, or rents, by 
the year at leaſt, by whom the truth of the matter 

may be better known, and who are in no ways of 
Ein either to A. B. the plaintiff, or to C. D. late of, 

Sc. or to Z. F. late of, Fc. [if the de efendant be Se 
clared againſt with an alias dict. or af an executor or 
adminiſtrator, he muft be here deſcribed as in the pleadings] 
to make a certain jury of the county between the 
parties aforeſaid, in a plea of ſas the caſe may be] 
becauſe as well the ſaid C. D. and E. F. [the party 
who firſt takes the iſſue} as the ſaid A. B. between 
whom the matter in variance is, have put thein- 
ſelves upon the jury, and have there the names of 
the jurors and this writ. Witneſs Sir Miliam De 
Grey, Kt. at Weftminfter, the day of 
in the 19th year of our reign. 


[ Prothonatary's name.] 


Note, If the action is on a penal ſtatute the venire is al- 
tered, as in the oppoſite page. 
Vol. I. R If 
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Of making up the Record for Trial. 
this writ. . Witneſs William earl Mansfield at 
Weftminfler, ne day of in the nine- 
teenth year of our reign, _ 5 5 


0 - 


Stermunt and Wa, 


This writ in B. R. is not ſigned, but muſt be' ſealed, 
for which 7 d. is paid. 5 „„ 


4 < . 
» * 


The form of the diftringas juratores in B. R. 55 


GEORGE the third, &c. To the ſheriff of Mid. 
dleſex greeting: We command you that you diſtrain 
the bodies of the ſeveral perſons named in the panel 

hereunto annexed, jurors ſummoned in our court 

before us, between A. B. plaintiff, and C. D. de- 
fendant, by all their lands and chattels in your bai- 
liwick, ſo that neither they, nor any one for them, 
do intermeddle therewith, until you ſhall have other 
command from us in that behalf, and that you 
anſwer to us for the, iſſues of the ſame, ſo: that you 
have their bodies before us at Weſiminſter on Tueſday 
next after the morrow of All Souls [the next return 

day after the trial] or our right truſty and well be- 
loved William earl Mansfield, our chief juſtice, 
aſſigned to hold pleas in our court before us, 
if he ſhall firſt come on Monday the 29th day of 
June at Wiſtminfler-hall in the county of Midaleſcx 
aforeſaid, according to the form of the ſtatute in 
ſuch caſe made and provided, to make a certain 
jury between the ſaid parties of a plea of treſpaſs on 
the caſe, and to bear their judgments of many de- 
faults, and have you there the names of the jurors 
and this writ, Witneſs, &c, [the return day of the 

venire.] | 
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Stormont and Way. 


If in London, the venire and diſtringas muſt run thus: 
« At the Gildball of the city of London aforeſaid.” If at 
the aſſizes thus : Or before our juſtices aſſigned to take 
the aſſizes in your county, if they ſhall firſt come on 

[the frſt day of the aſfizes] at [the place where 
the aſſizes are held] in your county, according, Ec.“ 

This writ is only ſealed, for which 7d. is paid. Th 
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I the defendant carries down the cauſe to be tried by 
pr, i wit duns tus „ 
And have here the names of the jurors and this writ; 

provided always, ** that if two/writs all thereupon come to 
you, that you only return one of them to our ſaid juſtices at 
Maliminten at the time aſoreſaid. . 


This writ, the duty of which is 2s. is carried to the 


prothonotary to be ſigned, for Which he is paid 15. 4 4. 


: and then to the ſeal office to be ſealed, where is paid 7 d. 
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The form of the habeas corpora juratorum in C. B. 
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.* "GEORGE. the third, by the grace of God, of Great 
Pig Britain, France, and Ireland, King, defender of the 
faith, Sc. To the ſheriff of E. greeting: We 
command you that you have before our juſtices at 
.* » Weftminſter' from the day of Eaſter in 15 days [the 
day in bank the next return after the trial] or before 
our jultices aſſigned to take the aſſizes in your coun- 
ty, by force of the ſtatute in that caſe provided, if 
'* - » they ſhall come before on - the day 
of l.the day the aſſizes are held] at [the 
'. place where] in your county, the bodies of the ſe- 
veral perſons named in the panel annext to this writ, 
jurors ſummoned in our court before our juſtices at 
Weftminſler, between A. B. plaintiff, and C. D. late 
of, &c. and E. F. late of, &g. of a plea of taking 
and unjuſtly detaining cattle | as the caſe is] to make 
that jury, and have there this writ. Witneſs Sir 
William De Grey, Kt. at Vſiminſter, the 
. day of in the yearof our reign. 


[ Prothonatary's name] 
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When the venire is returned, it is carried to the clerk of 
the jury, who makes out the writ of habeas corpora juratorum, 
which is carried to the ſheriff or his deputy, who returns it. 

For filing the venire is paid 4d. habeas corpus, 18. 8d. 
duty 4d. and ſeal 7d. | 
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Of making up the Record for Trial. 


The venire and di/tringas are both taken to the ſheriffs 
office of the county, and his deputy returns them, and 

annexes a panel to the diringas, for which in London is 
paid 4s. 64. in Middleſex 126. „ 
If the action be by original in this court, you make the 
venire and diſtringas returnable ubicungue, or whereſoever 
we ſhall then be in England,” put in the defendant's addi- 
tion, and leave out the word hen at the concluſion of the 
writ. The record is made up exactly in the Common-Pleas 
form. . . 
See the venire and mittimus when the iſſue is joined in a 
county palatine, &c. oppoſite, and in the following pages. 


* 
„ 5 - 4 


The diftringas is amendable; the diftringas in debt 

was de placito with a blank, "and after verdict held 

amendable. Ld. Raym. 1143. the Yenire facias being 
right. 5 5 F 
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When the iſſue is in a county palatine where the wb Li 
writs do not run, and. muſt be tried by a jury of the pala- 
tinate, the record is ſent down by mittimus to the judges to 
be tried; and the award of the venire and mittimus are in 

'' tbe following form, with a ſuggeſtion at the beginning: 

„„ Wherefore let a jury be made thereof, and becauſe the 
iſſue aforeſaid between the parties above joined ought to be 

tried by men of the county palatine of Lancaſter; that is to 
ſay, of the body of the ſaid county, where the writ of our 
ſaid lord the King doth not run, and not elſewhere : There- 

fore, to try the iſſue aforeſaid between the parties above 

joined, let the record of the plaint aforeſaid be feat to his 
Majeſty's juſtices of the ſaid. county 2 of Lancaſter ; 
ſo that the ſame juſtices, by his ſaid Maj 


| ajeſty's writ of that 
county to be duly made out, and to the ſheriff of the ſame 
county directed, do command the ſaid ſheriff that he cauſe 
twelve good and lawful men of the body of the ſaid county 
of Lancaſter, to come before the ſaid juſtices at their next 
general ſeſſions of affize to be holden for the ſaid county, 
after the ſaid record ſhall be delivered to them, each of 
whom, Sc. by whom &c. and who neither, &:. to recog- 
nize, &c. becauſe as well, &c. And when the verifica- 
tion and iſſue aforeſaid ſhall be there made and tried, 
that then the ſaid juſtices ſhall ſend the' record of the 
plaint aforeſaid, together with every thing that ſhall. be 
done thereupon before them in his ſaid Majeſty's court 
there, to our ſaid lord the King at Meſiminſier, at a certain 
day which the ſaid juſtices ſhall appoint the ſaid parties to 
be in the ſame court, there to hear judgment tbeteupon. 
The like form in other counties palatine, mutatis mutandis. 


The award of a venire on a Welſh iſſue into the next Eng- 
liſp county, is in the following form: 


And becauſe the iſſue aforeſaid between the parties above 
joined ought to be tried by men of the next Englißb 
county to the ſaid county of and not elſewhere; 
and becauſe the county of —— is the next Engliſh county 
to the ſaid county of — Therefore let a jury of the 
ſaid county of come thereupon before our lord the 
king at Veſiminſter, on [ ſome return day before the 
trial] and who neither, &c. to recognize, Cc. becauſe as 

neil, Cc. the ſame day is given to the ſaid parties there. 

In the record on a Welßhb iſſue, the jurata and venire, diſ- 
{1 N, &c. are made up of the next Eng/ifh county into Which 
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che venire is awarded, as if the 1 venue were Jaid In an 
county. * b 
If 1 two e and one is intereſted in 


cauſe, or related to either of the parties, the venue "rel | 


be awarded to the other _— if. — are intereſted, c. 


to che coroner, ＋ the county, . 33 5 IE % OE Va 4 
A ws that one of the ſhi 117 is incl, . b : 
- the is Tally. en % 


* 


And 8 the- aid Soha er ag chat t . G. bing 
K. IF. eſq̃rs. are ſheriffs of Lindon, and that the ſaid . S. 
one of the faid ſheriffs, in his own Tight; is Proprietor and 
hath intereſt in and to a ſhare and Proportioſt of t the prin- 
Cij al ſtock of the ſaid” United Company, to the value of 
„„ and is 2 member of the ſaid United Company, 
and this the ſaid United Company are ready to verify, 
and for this cauſe the ſaid United ompan pray a writ to 
be directed to the ſaid R. V. eſq; the other ſheriff of 
Lond, to cauſe to come "twelve, c. to try the ſeveral 
iſſues between the ſaid parties, and becauſe the ſaid Francis 
doth not deny the * aforeſaid allegation of the ſaid United 
Company, but acknowledgeth the "ſame, it is gente to 
them, c. Therefore let A Jurys oc, Ee 


| Suggeſtion that the ſheriff Is of kin to the aefendant, 


And vekeurion the faid © A. B. ſays, that 7. W. Eſa; is 
ſheriff of the ſaid: county of Z. and that” the ſaid C. D. is 
of kin to the ſaid 1 in this, that one F. D. junior, 
ſon of the ſaid C. D. married and took to wife one J. M. 
who is yet alive, the daughter of the ſaid 7, . ſheriff of 
the county aforeſaid, and for this cauſe he prays a, writ of 
our lord the king of venire facias to be directed to the coro- 
ner of the ſaid county of E. and becauſe the ſaid C. D. 
doth not deny the aforeſaid allegation of the ſaid A. g. it is 
granted to him, &c. Therefore it is commanded to the 
coroner of the iaid county of E. that he cauſe to come here 
twelve, Oc. Oe. 


The ſh-tiffs and coroners of London were intereſted in 
the q':1efifen, and motion was made to ſhew cauſe, why 
a {pocial jury thould not be {truck and returned by clizors, 
to be ppoifiteu by the court. Per cur'. The ſpecial jury 


4 may 


mw 


n 1323 J * ; 4 n. 2 
entred of a venire facias between plaintiff and ſurviving de- 


plaintiff produced the roll in court, whereon the ſuggeſtion 

and award of the den. fac. as above were entred, which the 

court held to be ſufficient: No continuances are neceſſary 
to be inſerted in the record of niſi prius. Rule, that plain- f 
tiff have leave to enter judgment on pgſſea, and that de- wp 
fendant have time to bring a writ of error, till the day after 
the next ſeal in Chancery. Denn ex dem. Lawſon v. Farr and 
another in ejettment. Barnes 469. 

Per cur. It was ſettled in Sir Peter Delme's caſe, and has 

always been the courſe of the court, that when either party 
will ſuggeſt any ſpecial matter about awarding the venir e 
out of the common courſe, à copy mult. be given to the 

_ oppoſite party, and they muſt have a reaſonable time to con- 
ſider it, before you enter a neint degire. Brocas v. Civit. of 
Lenden. Stra. 235. 175 | | 
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Of compelling the Attendance of Witneſs at 
.the Erik... 

1 F. there de * you make out a . for the oi 
ae you wiſh to aper on your | ebalf.” | 


. "The form of « Aken od Hife. 2 
"GEORGE the third,” &c. To A. B. C: p. E. F. 
and G. H.“ greeti We command you, that all 
and ſingular Safaga, es and excuſes being laid aſide, 
you and every of you be and appear in your proper 
perſons before our juſtices. aſſigned to - hold the affizes in 
and for the county of Surry, according to the. form of 
the e Ec. On Wedneſaay the fifth day of Fuly 
next, [the day of the L oh nine-of the clock 
in the forenoon of that day at Guildford in the ſaid 
county, then and there to teſtify all and ſingular 
thoſe things, which you and either of you'know in 
a certain action now in our court before us depend- 
ing between John Banks plaintiff, and Thomas Jones 
defendant, {if by 3 5 add his addition] of a 
plea. of treſpaſs on the'caſe, Lor whatever the action is] 


2 RI ALLIES pero nt, on 


; 7 f 


1 re 
2 ICE e n 2 * 4 mas 
b — ' — ai 4 . — —— 
A 4"; . 5 = - \ 
5 4 - " A " * — 


n 
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on the part of the p „ pl [or defendant, if his 


witneſſes] at the aforeſaid day to be tried by a jury 
of the county, and this you nor any of you are in 
no wiſe to omit, under the penalty of each of you 
. of 1000. Wan, Se. 
8 e and Way. 


If at the fittions. in — ſay ©© before our right 
truſty and well beloved William earl Mansfield, our chief 
juſtice aſſigned to hold pleas in our court before us on 
Monday the 24th day of June next, .[the day of the fitting] 
by nine of the clock in the forenoon of that day at West- 
minſler-hall in the county of Middleſex, or if in Lenden] 
ſay at the Guildhall of the city of London. 


The præcipe for the officer to make out the ſubpcena is in 
this form : 


Middleſex, to wit. A ſubpana to teſtifykfor John Banks 
plaintiff, againſt Thomas Jones defendant, of a plea 


of treſpaſs on the a. 
| R. R. attorney. * 1779. 


Fur witreft es may be put in one ne Galena. 
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7. the grace of God, of Great 


ing: We command and firmly injoin you and each, 


woichſtanding any + excuſe, you be in your proper 


_- ©-,,\to certify and ſpeak the truth in a certain matter of 


Sir William De Grey Knight, our chief juſtice of the Bench 


ball of pleas there called 1/2/min/er-hall, to teſtify, Sc. 
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VF. Britain, France, and Ireland, King, defender of the 2 
i x 8 faith, Se. To. A. B. C. D. E. F. and G. H. greet- 


of you, that laying all other matters aſide, and not- 


perſons befare our juſlices at the aſſiues io be held at 
3 20 * voy 8 15 af the firfl day 7 
Augufl, [the firſt day of the affizes] next enſuing z 
ceontroverſy pending, undetermined in our court be- 
fore our juſtices at J//iminfler, between John Banks 
- * , plaintiff, and Thomas Jones late of E. in the ſaid 
county of - gentleman, defendant, in a plea 
F treſpaſs [as the action is] and this you are not to 
- © omit; nor is any one of you to omit,” under the 
penalty on each of you of one hundred pounds. 
Witneſs Sir William De Grey Knight, at Vſiminſier, 
the day of in the 19th year of 
our reign. | Ts | 
- | | (Prothonatary.) 

If the trial be to be had in London, you ſay, * before 
at Guildhall, London, on | [the day of the ſittings] | 
to teſtify, Oe. =, 1 | Eo ro 
If in Middleſex thus, © before Sir William De Grey Knt. 
our chief juſtice of the Bench at W:fminfter, in the great 
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or f compelling we. Attentquce” 2 wake, at 
Ges .. the Trial. „ 1 


3 *. N 
s * | 


You pay far i ping the 3 T5. 4 lle od. and 
then ydu take out a ub pærna ticket-for" each ; witgels- 7e. the 
{allowing Perg e (A 
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By virtu of a writ of ſabpoeha #75ou dvd, d 
e beben ſhewn unto you, yore commanded: per- 
ſonally to be and appear before Yulia ral of Man- 
| field, lord thief juſtice of his majeſy s court of King Bench 
7 Monday the 15th day of Tuly pay by * of” the 
! , - * clock in the forenoon the fame day et We/tmin/ltr-ball in 
the county of Middlefex, to teſtify the truth according 
to your knowledge, in a certain cauſe: now . 4 

* © and there to be tried between John Bun 7. plain 
tiff, and Thomas Fones defendant, in a pleg of "treſpaſs 

| on the eaſe on the part of the fegt and hereof 
| 2 not to fail upon pain of one hundred pounds. 
Dated the 10th of Fuly in, the nineteenth year of the 
reign. of our ſovereign lord George the third, Ars. of 
Great Britain, & c. in the year of our Lord 1779. 


7. 8. attorndy rtr * 
the defendant. | 1 5 


If any perſon has in his poſſefion any deeds, „ 
books of accounts, or other things which it may be neceſ- 
ſary. to produce on the trial of the cauſe, or on the execu- 
tion of the enquiry, he ſhould be ſerved with a fubpœna 

it F-, duces tecum, commanding him to bring with him and pro- 
dAiuce the ſame at the trial of the cauſe or execution of the 
Wl | enquiry, which ſubpena is like the former, only you in- 
troduce the following words after mention of the ou of 
trial, or of executing the enquiry. | 


& And alſo that you We with you and produce 

at the time and place aforeſaid a certain deed or inſtru- 

F -ment in writing, bearing date, &c. [deſcribe the thing 
2 to be produced] then and there to teſtify and ſhew all 
and fingular thoſe things which you or either of you 

know, or the ſaid deed or inſtrument doth import of 

and concerning a certain action now in our court be- 

fore us depending, &c,” 
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Wen od y % and then yon make. out tickets For each. 
of 't be wire in the folloy US: foren: * f 


F »S 
. +. 36 8 * 4 % ** 3 
>.» bw * r A... * « , 
17 4 1 $ 
22 * 2 


© Mr. 4 Dien, #37 EA 2 2 oh; 

1 By virtue. of a w! of ſubpœna toy 
1 ſhewn unto yous vou are TIONS 

8 * be ane x "before: ir — s . 


523 
«* £ &* 


er in bs 8 by; the- FI: 105 to Goh the 
truth according to r our knowledge, in a Leftain cauſe. 
d depending, and there to be tried between A. B 


1 and C. D. late o in the cy 
OF, 555 * gentleman, defendant, in a plex, of tre 

+ pals." 7 the ation it] on the part of the plaintiff, 
ler the defendant," if at his inflance ſubpame'd] and — 


Dou are not to fail upon pain. of, one hundred pounds. a 


day of in the year of our 


Led 1779, and in the N of the teig of 
our ſovereign lord George the third, Ne 1 . 


Britais, .&, , 
2 R. Attorney. 


Ne the form of 8 8 tecum + apple; J And alſo 
the form of an habeas corpus ad te e/tificanduni, poſt.. 

The court of Comman-Pleas will not grant an attachment 
againſt a witneſs for not attending at the trial, but leave 


the party to his remedy on the Stat. 5 El. c. 9. 75 12. to re- 
cover the penalty on ſuch default, 1 But the court of SI. 


Five de will. _ an attachment, 
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Of compelling the Attendance of Witneſs. 
the Trial. : 


If a Dun ſhould be detained it in 79 — the followin 


habeas corpus may be had to bring him into court as. an evi- 


tence; on leaving which with the ſheriff.or perfon i in | whoſe ys 


cuſtody. be is derdined, you, may tender -reaſonable. eharges 


for bringing the priſoner up, or be is 22 bas, PEE the 


| e, corpus. 


- GEORGE the third, We. To: int wank tat our 

1 ptiſon of the Flet, greeting + We command you 
1 15 5 der yon have the body of E. M. detained in our 
pPriſon under your cuſtody as it is ſaid, by whatſo- 
eyer name he may be charged in the fame priſon, 
under fafe and ſecure conduct before, tc. ſas-in the 
 ſubpeena] then and there to teſtify the truth. accord- 

Ing to his knowledge in a certain action in our 
court before us depending, and then and there to 

de tried between John Banks Eſq; plaintiff, and 
Tuomas Jones defendant, in à plea” of treſpaſs on the 
23 on the part of the plaintiff; and immediately 

ter the ſaid E. M. ſhall have then and there given 

his teſtimony before the ſaid chief juſtice, for before 

the ſaid juſtices] to return him the ſaid . M. to 

5 our ſaid priſon under jthe like ſafe and ſecure con- 
duct, and have then there this. writ. Witneſs, Ce. 


Ps „„ _ Stormont and Way. 


A precipe is made for this writ ; when made out get it 


ſigned, ſor which you pay in term 65. 8 d. in vacation 
8 84 and ſealing 7 d. 5 

A priſoner in execution cannot be brought up. Vide 
Con. 17. 48. Sed vide poft. 

The party, at whoſe inſtance a oriſoner is brought, by 


virtue of an hab. cerp. ad teft, in order to his being exa- 


mined and giving his teſtimony on his behalf at a trial, 
muſt take care that there be a good and ſufficient guard with 


the witneſs ; for the danger of the eſcape of the priſoner 


will be at the riſque of the party who brings him up : The 
charge of which, and alſo of his being carried back again, 
muſt be borne by ſuch party. Style, Rep. 128. © Treton 
v. Squire. See ibid. 119. 126. | 

In B. R. a general rule was made by the court; that no 
hab. corp. ad teftificandum, of either ſide civil or crown, ſhould 
be granted without an afjidavit, that the priſoner to be 
brought up, is a material witneſs. 

Eyre Juſt. faid, he never granted ſuch habeas corp. in 


c:ui! cafe, at his N without ſuch an affidavit; 
| agiced 


to. = Hs _ ac 
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2 70 * / 8 95 5 3 "EE * pt yes, 2 p y 8 28 f 
Of compelling the Attendance of Witneſſes at —_— 
cbs 8 rn ox WOW 0 
2 reed, that a judge might grant the-writ at his chambers on 4 N 1 . 
affidavit, and that in a civil caſe ſecurity is ſometimes given. 3 12 i . 

The King v. Layer. Fort. 396. 3 Burr. 1440. 8. F TY . 78 1 N q | 
Tue plaintiff moved for an hab. corp. to bring two pri- 1 
ſoners in the Fleet, both charged in execution, to Guildhall, the 7 We [ | 

to teſtify in a cauſe upon an affidavit of their being material ; e BY 

witneſſes ; and a rule was made to ſhew cauſe why it ſhould, 9 

not be granted, or why the witneſſes ſhould not be exa- r | | 
- mined upon interrogatories, and their depoſitions. read, the 7 

plaintiff indemnifying the warden. But for want of the con- 3 e | = 

ſent of the defendants. and the warden, the rule was diſ- 1 

charged. Barnes 222. The ſingle point of law is, *Whe- 1 

ther under ſuch hab. corp. (the priſoners being in execution). | 1 

the warden could not defend himſelf againſt an action for an e 

eſcape? The laſt time this queſtion was before all the <5 

judges, ſeven againſt five were of opinion, that the hah. W. 

corp. would not excuſe the warden, but he would be liable 1 
to anſwer for an eſcape. Vide Barnes 222, and- authorities et 28 
there cited. — oe Wt ponds, | A. 

The affidavit to be made muſt be made by the party ap- frees: 
- plying for the hab. ens... Hort 400: 4 ne EG 
And the party muſt ſwear that the priſoner is alſo ready 3 

to come to teſtify, Per cur. B. R. The laſt day of Hill. 

term 1780. 3 e ads et eee 7 þ 
Witneſſes ought to have a reaſonable time to put their * * 

own. affairs in ſuch order, that their attendance upon the Zoot 
court may be of as little prejudice to themſelves as poſlible ; 

and the court of B. R. held, that notice at two in the after- 

noon in the city, to attend the ſittings that evening at JYe/1- 2 

minſter, was too thort a time. Stra. 5 10. 980 7 

o witneſs is obliged to attend, unleſs his reaſonable ex- * 
pences are tendered him by the party wanting his teſtimony, / > —— 

[Vide the Stat. 5 El. c. 9.] And the court of B. R. upon * 


motion for an attachment againſt a —_— for diſobeying a 
ſubpena ſerved at Cheſter, to attend the fittings at Guildhall, 
held, that a tender of to guineas for his expences was too 
little, ſaying, that a witneſs is not obliged to truſt to the 


court's allowing him more when he comes to the book; 


for perhaps the party may not call him, and then it may be 


difficult for him to get home again. 2 Stra. 11 50. 

The court of B. R. will not grant an attachment againſt 
a witneſs, if he was not perſonally ſerved; without per ſanal 
ſervice, it is not ſufficient to warrant a proceeding cri- 
minally againſt him, whatever it might do in an action. 
Stra. 1054. | | Ws 
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ot entering the Cauſe 1 e Trial. 


Of entering Town Confer. . 


* 1 XX 
4 N 


4 7 FA e is to be tried: in Te or JI. 2 fox within 
| 1 the term, it muſt be entered in the Marhal's book, which 

is kept at the chief Juflice's chambers rwo days before the 
fitting, otherwiſe a ne recipiatur may be entred by the defen- 


dant. * Hil. 15 & 16 Car. 2. 
In Middleſex, no record of niſi prius "wi be mkivel at 


any fittings after term, unleſs the ſame ſhall be delivered to 


and entered with the n wiel en days. * the laſt 


day of wes term... 1 
And in ndon, no "cord of WY orins Will be veatitved: at 


any ſitting after term, unleſs the ſame ſhall be delivered to 


and entred with the marſhal the day before the aa; to which 
the fittings in London ſhall be adjourned. .. 


If the cauſe is ta be tried at the ſittings after term, a ne 


recipiatur cannot be entered until after proclamation made 

order of the chief juſtice for the attornies to bring in 
their records; and then if the — be not brought in a 
ne recipiatur may be entred. 


Every cauſe to be tried at ni Nur; in Londen and Ms 2 | 


ſex, ſhall be tried in the order on which it was entred, 


5 beginning with remanets, unleſs it ſhall be made out to 


the ſatisfaction of the judge in open court, that there is 


reaſonable cauſe to the contrary, who thereupon: will make 


out ſuch order for the trial of the cauſe ſo put off, as to him 
ſhall ſeem juſt. Notice given by the clerk of niſi prius. 


Aich. 17 Geo. 2. | 
In a fown cauſe you pay for entering the cauſe 115. 84. 


viz, to the chief juſtice 6s. 8 d. marſhal 45. and cryer 1s. 


If the plaintiff be hindered from trying his cauſe by the 
defendant's entring a ze recipiatur, the plaintiff may try 
it the next ſitting, if in London or Middleſex, upon giving 
notice tb the defendant or his attorney on the day of the 


ſicting, on which it ſhould have been tried, before the riſing 


of the court, Mich. 4 Anne. 
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practice, tho there is no rule to Warrant it, 79 days ae „ 
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Mo ne recipiaturs ſhall be allowed to be entred for be . 

fittings at ni prius after every term, unleſs the records of ß 5 of 

_ niſi prius and the writs be made up and brought into cout 
on or before the days and fittings reſpeRively. Hil. 88 FAA 

The ſame in this court. By rule Hil. 14 Gra. 2. 
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In a town cauſe you pay for entering the cauſe 13s. 0 “04C. 
viz. to the chief juſtice 10s. 9d. marſbal 25. aſſociate 1. 

The ſame in this court. . 5 e 

In like manner, if notice of trial be given for a day cer 
tain in London or Middleſex, and the plaintiff is not ready + 
on that day to proceed to trial, the cauſe may be tried the „ 
next fitting, upon giving like notice, as where a ne recin!n i 
piatur is entred by the defendant. But in either caſe, if . 
the cauſe be not tried at ſuch next ſitting, notice is to be 
given as at firſt, — ſo in B. R. unleſs it is made a remanet, | EP. 
and then new notice need not be given, | Rn oe” 
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Of entering cauſes at the aſſizes. 


In every cauſe to be tried in the circuits, the writ and 
record ſhall be entred together, and no record ſhall be re- 
ceived without the writ, Trin« 10 & 11 Geo. 2. 

No writ and record of uf prius ſhall be received at the 
aſſizes in any county in England, unleſs they ſhall be deli- 
vered to and entered with the marſha], before the firſt ſitting 
of the court after the commiſſion day, except in the coun- 
ties of York and Norfolk, and there the writs and records 
ſhall be delivered to and entred with the marſhal before the 
firſt ſitting of the court, on the ſecond day after the com- 
miſſion day, otherwiſe they. ſhall not be received. Hil. 
I4 Geo. 2. And all cauſes are to be tried in the order they 
are entered, without preference or delay, unleſs otherwiſe 

ordered by the judge, h. | 
At the aſſizes for entering the cauſe, the like ſum is paid 
as in the Common Pleas. Vide oppoſite. | | 
| Note, if the cauſe is made a remanet, application muſt 
be made to the aſſociate for the record, to which are an- 
nexed the venire, difiringas, and panel. Then make the 
proper alterations in the returns, and day of the ſittings 
therein; then carry the record to the ni prius office, to be 
reſealed; and the venire and diſtringas to the ſeal office, where 
is paid for reſealing each one penny; then annex them 
together, and leave them again with the aſſociate, to whom 
I» paid 5s. for making it a remanet. 
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Of Trial. 


Of entering the Cauſe for Trial. 


"00 entering cauſes at the aizes. 


The ſame in this court. 10 & 11 Ges. V 
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The like rule in this court. Hil. 14 Geo. 8 gd 


At the aflizes for entering the l is paid 115.8 d. viz. 
judge 65. 8d. clerk of affize 25. marſhal 25. and cryer 15. 

And note on trials by proviſee, where the plaintiff and the 
defendant both carry down the record, at the ſame time the 
trial ſhall be on the plaintiff's record, if he enters it with 
the marſhal ; but if he refuſes or omits to enter it, the de- 
fendant may proceed on his record. | | 
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= Ok Trial. 
Of Trials at Bar. 


AZ iſſues to be tried at the bar are to be tried by a ſþecia! 
A. jury, truck by the matter of B. R. or prothonotary of 
C. B. which is in this manner: The ſheriff attends the maſter 
or prothonotary with the book or liſt of freeholders, or perſons 
qualified to ſerve on juries ; and the maſter or prothonotary, 
in the preſence of the attornies of both parties, names 
thereout forty-eight, of which twelve are ſtruck out on each 
fide, and the remaining twenty-four are to be returned by 
the ſheriff to try the iſſue; and if either of the parties ſhall 
neglect to attend the maſter or prothonotary, on ſtriking 
a ſpecial jury, the maſter or prothonotary, on behalf of the 
abſent party, ſhall ſtrike out twelve names. Trin.8 
V. z. 2 Lill. Prad. Reg. 122, 123. 1 Salk. 405, 625, 
648, 649, 651. 8 Mod. 245, 248. 2 Jones 222. Stat. 
2 Geo. 2. c. 25, / 15, 16, 177 N 
A trial at bar is ſeldom allowed by the court to be in an 
able term, unleſs the crown is actually concerned in the 


intereſt. And. 271, 273. | | 
A ſecond rule cannot be made for a trial at bar, between 

the ſame parties in the ſame term, nor can it be in an iſſu- 
able term. EH. 4 Ges. 2. B. R.  Fitzgib. 267, Sed vide 
X „ 
Every trial at bar, where the proceedings are by original, 
N be on the guarto die paſ, after the return of the venire. 
ded O. 5 | | . 

1 1 at bar muſt be moved for in court, and the day is 
always appointed by the court; but yet the plaintiff is 
at liberty to countermand the notice of trial, and to prevent 
the cauſe being tried on that day, which if he does, it 
cannot be again brought to trial, unleſs ſome day be ap- 
pointed by the court. 8 „„ 

The plaintiffs attorney muſt, before the efſoigh day 
of the term in which the cauſe is appointed to be tried, 
give notice to the chief prothonotary or his ſecondary, of the 
day on which the cauſe is to be tried, that the ſame may be 
put down in the court book, and in caſe of neglect, and 
without motion and ſpecial direction of the court, ſuch 

cauſe ſhall not be tried that term. Hil. ꝙ Ann. in C. B. 

On trials at bar, the lord chief juſtice and other judges 
are to have copies of the iſſues in ſuch cauſes delivered to 
them -four days before the time appointed for trial. Mich. 

Geo. 2. | | a a | 
: After a trial at bar, the court will not grant a new trial, 
ualeſs it appears that there has been ſome corruption or 
ED | y miſbehaviour 


Of Trial. 259 


of Trials at Bar. 


miſbehaviour in the jury. Carth. 507. But after a trial at 
dar upon iſſues out of Chancery a new trial has been grant- 
ed, as they were only to ſatisfy the conſcience af the chan- 
cellor, and not /frifi juris. Ld. Raym. 514. Salk. 648. 
Carth. 507. Holt 102. | | 


' , Nate, a cauſe cannot be tried at bar, where the action _ 
is laid in London, by reafon of their charter. 2 Salk. 644. _ 
Sed vide ibid. 1 Rog a 1 
The court won't grant a trial at bar till iſſue is joined, 1 
becauſe it would be infra dignitatem to grant it till they _ „5 
knew whether the iſſue joined would be a matter of difficulty | rr 2 
or not. Caſe of the Borqugh of Chriſi Church, Stra. 696, oh | IK 
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Ok a Non⸗pꝛos. 


5 £1 H E plaintiff may be non- proſſed at any ſtage of the 
ſuit for non-compliance with the rules and orders 
of the court, — vi. for not declaring in the limited time, 
— not replying to the defendant's plea, — not ſurrejoining 
to his rejoinder, — not entering the iſſue when ſerved 
with a rule within the time for that purpoſe, allowed, &c, 
When a judgment of nen- pros is ſigned, the plaintiff be- 
comes liable to pay the defendant the coſts he has been pur 
to—pro falſs clamore. | | | 

A non-pros is in the nature of final judgment, and is ſign- 
ed in the fame manner.—The plaintiff however may bring 
his freſh action on the very-ſame ground of complaint; but 
the court will not ſuffer the plaintiff to hold the defendant 
to ſpecial bail * a ſecond time for the ſame cauſe of action, 
and will, on application, ſtay the proceedings in the ſecond 
action till the cs of the former non-pros are paid. Sed ©, 
For the defendant has his remedy by action for the coſts 
of the non-pros. 

If the defendants ſever in their plea, the plaintiff may, 
at any time before the record is ſent down for trial, enter 
a non pros againſt one or more of them. Salt. 457.—Vide 
the difference between nen- pros and a retraxit. Ante title 
Non- pros. | | | DE. 
If a mon-pros is figned irregularly, the plaintiff may 
proceed to judgment, — as where defendant pleaded a 7en- 
der, but brought no money into court, gave a rule to reply, 
and for want of a replication, ſigned judgment of non- pros. 
The plaintiff looking on the plea as a nullity, for want of 
the money in court, ſigned judgment after the non-pros ob- 
tained, which the court held to be regular, and ſet afide 
the non - pros. Barnes 252. 


* 


* Sed vide ante title Non-pros for not declaring. 
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Of judgment as in Caſe of a Nonſuit for not 
proceeding to Trial. 


Y 14 Geo. 2. c. 17. it is enacted, That © where any 

iſſue is, or ſhall be joined in any action or ſuit at Jaw 
in any of his majeſty's courts of record at Weſiminſter, the 
court of Great Seſſion for the principality of Wales, the 
court of Great Seſſion for the county palatine of Cheſter, the 
court of Common Pleas for the county palatine of Lancaſter, 
or the Court of Pleas for the county palatine of Durham; 
and the plaintiff or plaintiffs in any ſuch action or ſuit 
hath or have neglected, or ſhall neglect, to bring ſuch iſſue 
on to be tried according to the courſe and practice of the 
ſaid courts reſpectively, it ſhall and may be lawful for-the 
judge or Juegos of the ſaid courts reſpectively, at any time 
after ſuch neglect, upon motion made in open court (due 
notice having been given thereof) to give the like judgment 
for the defendant or defendants in every ſuch action or 
ſuit, as in caſes of nonſuit, unleſs the ſaid judge or judges 
ſhall, upon juſt cauſe and reaſonable terms, allow any fur- 
ther time or times for the trial of ſuch iſſue; and if the 


plaintiff or plaintiffs ſhall neglect to try ſuch iſſue, within 


the time or times ſo allowed, then, and in every ſuch caſe, 
the ſaid judge or judges ſhall proceed to give ſuch judgment 


zs aforeſaid,” | 
And by ſea. 2. © All judgments given by virtue of this. 


nenſuit, and of no other force and effect.“ 
<< that the defendant or defendants ſhall, upon ſuch judg- 
ment be awarded his, her, or their coſts in any action or 
ſuit, where he, ſhe, or they would, upon nenſuit, be enti- 
. tled to the ſame, and in no other action or ſuits what- 
ſoe ver.. 

On application to the court for judgment, as in caſe of 
a nonſuit on this ſtatute, * notice muſt be given of the 
motion, ana an affidavit had of the ſtate of the proceedings, 
and of plaintiff's default in proceeding to trial, and allo 
of the ſervice of the notice of the motion; upon reading of 
Which aihdavit, and of the entry of the ifide upon record, 


act, ſhall be of the like force and effect as n we upon 
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262 Ok a Nonſuſt. 


Of Judgment as in Caſe of a Nonſuit for not 
| proceeding to Trial. 1 
[which muſt be brought into court for that purpoſe] the 
court will make a rule for the plaintiff to ſhew cauſe why 
the like judgment ſhould not be given for the defendant as 
in caſes of nonſuit. LE. 
The rule nifi for judgment unleſs cauſe ſhewn is made 
out for the next day, when defendant muſt move by counſel 
to make the ſame abſolute [having an affidavit of the ſervice 
of the rule ni] and if no ſufficient (cauſe is ſhewn to the 
contrary, or the plaintiff do not undertake to try his action 
within the time the court ſhall think proper to allow him, 
which is always made a part of the rule, it will be made 
abſolute ; and the defendant, having drawn up his rule, 
may ſign the judgment of nonſuit, tax his coſts, &c. 


Notice of motion for judgment as in caſe of a nonſuit; 
| 80 B. plaintiff, 


and 


King's Bench. — Between | | 
| : C. D. defendant. 


Take notice, that this honourable court will be moved 
on next, or as ſoon after as counſel can be 

heard, that the like judgment be awarded for the de- 
fendant herein, as in caſe of a nonſuit for default of 
the plaintiff, in not proceeding to trial in due time 
after iſſue joined. Dated, &c. 


Your's, | 
| | I. MA. (defendant's attorney.) 
To Mr. O. P. plaintiff's attorney. 8 


8 The affidavit of plaintiff 's not proceedinꝑ, Cc. 
© —_ (A. B. plaintiff, 
In the King's Bench. — Between j and 
| | C. D. defendant. 


I. M. of &c. attorney for the above named defendant, 
maketh oath, that iſſue was joined in this cauſe in 
Trinity laſt, and that the plaintiff did not proceed to 
trial at the then next aſſizes for the County of Sui 
ſin which ſaid county the venue in this cauſe is laid] 
which, according to the practice cf this court ” 

might 
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Of Judgment as in Caſe of a Nonſuit for not 


proceeding to Trial. 
| might have done. And faith, that he this deponent 


* did, on the ſixth day of December Jaſt, ſerve a true 


copy of the notice, hereunto annexed, upon Mr. O. 
P. who acts as attorney for the plaintiff in this cauſe, 
by delivering the ſame to a clerk of the ſaid Mr. O. 


B. at his chambers in Coney-court, Gray c inn, Hol- 


Journ. | 
J Fe J. A. 


- Tt is ſaid in Sayer Rep. 12. That judgment as in caſe of 
a nonſuit, ought not to be given unleſs all the defendants 
apply for it. — S. C. in 1 Vilſ. 325. — Sed quare? 


Executors and adminiſtrators pay coſts for not going on 
to trial purſuant to notice given by them. Burr. Rep. 4 pr. 


1585. — So of a non-pros ; — but they do not pay coſts if 


nonſuited at the trial. Cro. Fac. 229. | 
A rule niſi in a qui tam action for like judgment, as in 

caſe of a nonſuit, was made abſolute, no cauſe being ſhewn. 
1 Wilſe 225. | 

Motion for like judgment as in caſe of a nonſuit, and that 
the maſter ſhould tax the coſts for not going to trial ac- 
cording to notice, not countermanded, refuled ;. for coſts 
in both caſes, being founded on different rights, ought not 
to be blended together. Earl of Leice/ler v. Wooden, Mich. 
21 Geo. 2. 


But if the court, on ſhewing cauſe againſt the judgment 


of nonſuit, grants plaintiff further time, it is always on 
payment of coſts for not proceeding to trial, unleſs notice 
thereof was countermanded in time. 161d. 

In- C. B. motion that the iſſue roll might be brought 
into court, and for judgment, as in caſe of a nonſuit pur- 
ſuant to the act. — Per cur. A rule muſt firſt be given for 
plaintiff to enter the iſſue on record; which if he fails to 
do, the defendant may fign a non-pros for want thereof, — 
If the plaintiff enters the iſſue, the roll muſt then be pro- 
duced in court; and thereupon the defendant may move for 
like judgment as in caſe of a nonſuit, according to the act. 
Digges v. Price. Barnes 313. 

| Nete, If the cauſe ſhewn by the plaintiff is ſufficient to 
diſcharge the rule to ſhew cauſe, &c. the court will appoint 
a future day for the trial; in country cauſes, at the next af- 
ſizes, — in London or Midaleſex at a ſitting at a convenient 
diſtance. ibid. | 
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264 bis a Nonſutt. 


Of Judgment as in Caſe on A Nonſuit for not 


proceedin g to Traal. 


Defendant applied for and had cots for plaintiff's not pro- 
ceeding to trial; and afterwards moved for judgment as in 
caſe-of a nonſuit, — but the motion was denied. — Per cur. 


He has made his election of one remedy and cannot have the 


other. Barnes 316. 


Defendants obtained a rule to ſhew cauſe why judgment 
as in caſe of a nonſuit, &c. — And the plaintiff had a rule 


to ſhew cauſe why he ſhould not have leave to diſcontinue, — 
both came on together. — And per cur. The application for 
leave to diſcontinue after the firſt motion is wrong. — Rule 
made abſolute for judgment. Barnes 316. 
Iſſue joined and notice of trial given, but a miſtake in the * 
claration being diſcovered plaintiff did not proceed. Defend- 
ant applied for judgment as in caſe of a nonſuit. The court 
on ſhewing cauſe gave leave, as the iſſue roll was not ſtruck 
into the bundle, and the amendment ſmall, to amend on 
payment of coſts and for not proceeding to trial. Barnes 
17. 
N Two of plaintiff's material witneſſes were diſabled by the 
gout, &c. from attending the trial. — On ſhewing cauſe 
why judgment ſhould not be entered as in caſe of a nonſuit, 
' jt was held a ſufficient excuſe ; : and the court ordered the 
plaintiff to try it at the next aſſizes peremptorily, on pay- 
ment of coſts for not proceeding to trial at the laſt aſſizes 


only. Where the excuſe is ſufficient, the court do not 


give coſts of the application, aliter where it is inſufficient. 
Barnes 316. 

After peremptory order for trial, rule for thewing cauſe 
why judgment as in caſe of a nonſuit diſcharged, the court 
is not precluded from a farther enJargement of the time if 

: they think it reaſonable. The ſecond excuſe may be better 
than the firſt, and the ſtatute is founded on neglects. 
Vide the caſe of Milton & al — v. Terrill, Barnes 
* 

Plaintiff's own illneſs allowed a ſufficient cauſe to pre- 

vent judgment, as in caſe of a nonſuit. Barnes 313. 

In an action againſt two, there was judgment againſt one 
by default, and fule for judgment for the other, as in caſe 


of a nonſuit, yet he cannot have his colts taxed as in caſe of 


a nonſuit; ; becauſe the caſe of a nonſuit does not here exiſt; 
for if the plaintiff be nonſuited, he muſt be out of court as 
$z72\3\t both defendants, whereas he hath obtained judz- 
Kitt againſt one of them. Burr. 4 ft. 359, Saher 2d 
In 
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Qt a Nonſuſt. 265 


Of Judgment as in Caſe of a Nonſuit for not 


proceeding to Trial. 


In replevin, the court of King's-Bench held that defendant 
ought never to have judgment as in caſe of a nonſuit; be- 


cauſe, as he himſelf is an actor, he might have tried the 


cauſe. Sayer on cofis 142. . 
But the Common-Pleas held otherwiſe, and ſaid the act of 
parliament had made no diſtinction, though the defendant 


might carry down the record to trial. Bentley v. Scott and 


another, in replevin. Barnes 317. 

Motion that the defendant might be at liberty to enter up 
a nonſuit, upon an affidavit that plaintiff did not appear at 
the trial; but denied, and per cur. a nonſuit cannot now be 
recorded here in bank, it ought to have been recorded by the 
judge of niſi prius. Gardner v. Davis. 1 Hil. 300. 

At niſi prius the cauſe was called and jury ſworn ; but no 
counſel, attornies, parties, or witneſſes, appeared on either 
fide. Per Pratt, ch. ju. The only way is to diſcharge the 
jury, for no body has a right to demand the plaintiff but 
the defendant; and therefore the defendant not demanding 
him, I cannot order him to be called. 1 Stra. 267. 

The record was offered to be entered at laſt aſſizes a little 


out of time, and defendant's attorney then preſent had re- 


fuſed to conſent that it ſhould be received. Afterwards de- 
fendant moved for judgment as in caſe of a nonſuit; but the 
court ordered the plaintiff to pay coſts for not proceeding to 
trial, and peremptorily to try at the next aſſizes. Barnes 


4 


The defendant in replevin carried down the record, but 


plaintiff not appearing at the aſſizes, the defendant's counſel 
inſiſted ſtrongly on a verdict, which was complied with; 
but upon plaintiff's application to ſer aſide the verdict, the 
court, after hearing the judge's report, ordered the pofiea to 
be amended, and a nonſuit to be returned inſtead of a verdict 


for the defendant, and that he ſhould pay the coſts of the 


motion. Barnes 458. 
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266 Dt a Nonſut. 
"Of nonſuiting at the Trial. 


1 may be nonſuited after trial, and before verdi#, 


by abſenting himſelf from the court, or not appear; 
ing therein by himſelf or his counſel, when the jury return 


back to the bar to give in their verdict, upon the matter 


of fact ſubmitted to their deciſion. The plaintiff has his 
advantage in this, rather than ſuffer a verdi& to be given 
againſt him upon the merits, —For after a Judgment of non- 
fuit, he may bring another action upon the very ſelf ſame 
ground of complaint, which he cannot do after a verdic 
againſt him upon the merits. _ 

In an iſſue out of Chancery on a motion for a new trial, 
becauſe the defendant had produced evidence by ſurpriſe, 
which the plaintiff, if prepared, could have anſwered ; 
one main reaſon for denying the motion was, that the 
plaintiff ſuffered a verdict to be given, when he might have 
been nonſuited; which I mention as a caution in caſes of 
the like kind. Bull. Ni. Pri. 326. Richards v. Syms 1742. 

By the old law no verdict could be given in the abſence 
of the parties, and therefore when the jury returned to the 
bar to deliver their verdict, the plaintiff was bound to ap- 
pear in court, in order to anſwer the amerciament, to which 
he was formerly liable, if he failed in his ſuit, And tho' 
this amerciament is diſuſed, yet the form in the pleadings 
Kill continues the ſame, and his appearance in court in 
perſon or by attorney is as neceſſary now as formerly, be- 
fore the jury can deliver their verdict. | 

When therefore a plaintiff or his counci] imagines that 
ſufficient evidence has not been given to maintain the iſſue 
on his part, and apprehending a verdict likely to be given 
againſt him, it is uſual for him to be voluntarily nonſuited 
by withdrawing himſelf, whereupon the crier is ordered to 
call the plaintif,, and if neither he nor any one for him 
appears, he is then ſaid to be nonſuited, the jurors are diſ- 
charged, the action is at an end, and the defendant re- 
covers his coſts. „„ 3 525 | | 

If a nonſuit is regular, the parties are out of court, and 


it cannot be ſet aſide ; if irregular, it is not conſidered as a 


non ſuit. 
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Df Arbitration. 


Of referring Cauſes to Arbitration; and here- 


in of Diſobedience to the Award. 


F the parties to a ſuit enter into a bond to each other, 
1 with a penalty, conditioned to ſubmit and ſtand to the 


award of arbitrators, and ſuch condition is not made a rule of 


court (as it may), if the award is properly made, and is not 
performed, the party refuſing to perform it forfeits the pe- 
nalty of the bond, and the ſame may be recovered at law 
but no attachment can go againſt him, . a 

But by the Stat. 9 & 10 W. 3. c. 15. reciting, “that 


whereas it hath been found by experience, that references 


made by rule of court have contributed much to the eaſe of 
the ſubject, in the determining of controverſies, becauſe the 
parties become thereby obliged to ſubmit to the award of 
the arbitrators, under the penalty of impriſonment for their 
contempt, in caſe they refuſe ſubmiſſion; now for promot- 
ing trade, and rendering the awards of arbitrators the more 
ef=Aual in' all caſes, for the final determination of contro- 
verſies referred to them by merchants and traders or others, 
concerning matters of account or trade, or other matters; 
< Be it enacted, c. that it ſhall and may be lawful for 


all merchants and traders, and others defiring to end any 


controverſy, ſuit or quarre], controverſies, ſuits or quar- 
rels, for which there is no other remedy, but by perſonal 


action or ſuit in equity, by arbitration, to agree that their 


. * 

* 
is* 
> 


ſubmiſſion of their ſuit to the award or umpirage of any 


perſon or perſons ſhould be made a rule of any of his ma- 
jeſty's courts of record which the parties ſhall chooſe, and 
to inſert ſuch their agreement in their ſubmiſſion, or the 
condition of the bond or promiſe, whereby they oblige 
themſelves reſpeCtively to ſubmit to the award or umpirage 
of any perſon or perſons; which agreement being ſo made 


and inſerted in their ſubmiſſion or promiſe, or condition 


of their reſpective bonds, ſhall or may, upon producing an 
affidavit thereof made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame is agreed to 


be made a rule of court, and reading and filing the ſaid 


affidavit in court, be entered of record in ſuch court, and a 
rule ſhall thereupon be made by the ſaid court, that the 


parties ſhall ſubmit to and finally be concluded by the ar- 


bitration or umpirage Which ſnall be made concerning them 


by 


26 . Df Arbſtration. 
Of referring Cauſes to Arbitration; and herein 
e of Diſobedience to the Award. 


by the arbitrators or umpire, purſuant to ſuch ſubmiſſion; 

and in caſe of diſobedience to ſuch arbitration or umpirage, 
the party neglecting or refuſing: to perform and execute 
the ſame, or any part thereof, al be ſubject to all the 
penalties of contemning a rule of court, when he is a ſuitor 
or defendant in ſuch court, and the court on motion ſhall 
iſſue proceſs accordingly, which proceſs ſhall not be ſtop- 
ped or delayed in its execution, by any order, rule, com- 
mand or proceſs of any other court, either of law or equity, 
unleſs it ſhall be made appear on oath to ſuch court, that 
the arbitrators or umpire miſbehaved themſelves, and that 
ſuch award, arbitration or umpirage was procured by cor- 
ruption, or other undue means.” | | 

And by ſet, 2. Be it enacted, &c. That any arbitra- 
tion or umpirage procured by corruption or undue means, 
ſhall be judged and eſteemed void and of none effect, and 
accordingly be ſet aſide by any court of law or equity, fo 
as complaint of ſuch corruption or undue practice be made 
in the court where the rule is made for ſubmiſſion to ſuch 
arbitration or umpirage, before the laſt day of the next term 
after ſuch arbitration or umpitage made and publiſhed to the 
parties.” | | 
The court of B. R. held that on this ſtatute “ they could 
not receive any complaint to ſet aſide an award, till the ſub- 
miſſion was. made a rule of court, and that a conſent in the 

- ſubmiſſion bond to make the award a rule of court, inſtead 
of the ſubmiſhon, would not warrant their interpoſing. Har- 
riſen v. Gundry, Stra. 1178. Sed vide poſt. 

Alſo the court will compel a witneſs to make an affidavit 
of the execution of the bond or agreement. Clark v. Elwich. 
Stra. 1. Singleton v. Bradly, Hil. 6. Ges. 2. 

For on motion the court made a rule, that J. B. a ſubſcrib- 
ing witneſs to an arbitration- bond, ſhould ſhew cauſe why 
he ſhould not make an affidavit touching the exccution of 
the bond, which was made abſolute on affidavit of ſervice. 
Barnes. 58. | | | 

Alſo it has been adjudged, that an attachment for non- 
performance of an award cannot be granted on the a- 
ten of a quaker; for though it is a fuit between party and 
party, yet an attachment is a criminal profecuiion within the 


proviſo of the ſixth ſet. of 7 & 8 W. 3. c. 34. 
| Allo | 


Ot arbitration 3, 269 
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of ceforeing Cauſes to Arbitration ; and. herein 
of Diſobedience to the Award. 


Alſo that a parol award is no award, and cannot be car- 
ried into execution. Hichman v. Hather. C. B. Mich. 4 
Geo. 1. King's Rep. 115. ſed vide Salk. 75. We 

A parol award held good, and an attachment granted for 
non-payment of the money purſuant thereto. Rawling v. 


Mood. Barnes 54. . 


And that this ſtatute does not extend to partition of 


lands. King's Rep. 58. 


Per Cur. The act of 9g & 107F. 3. for determining dif- 
ferences by arbitration, was made to put ſubmiſfians where 
no cauſe was depending in court, upon the fame foot with 
thoſe where there was a cauſe depending; and it is only de- 
claratory of what the law was before in the latter caſe. Bur. 


4 pt. 701. „ | 
A ſubmiſſion was to an award by bond; and in the end of 


the condition of the bond was this clauſe, ** And if the 


& obligor ſhall conſent that this ſubmiſſion ſhall be made a rule of 
& court, that then, &c. On motion to make this ſubmiſ- 
fion a rule of court, and on cauſe ſhewn againſt it, as the 
party would rather have forfeited the penalty, the court held 
theſe conditional words to be a ſufficient indication of con- 
ſent, and made the award a rule of court. Salk, 72. Ld. 
Razm. 674. S. C. | x 1 
Rudd v. Coe, Motion on behalf of Rudd, that a ſubmiſ- 
ſion between the parties contained in the condition of arbi- 
tration bonds might be made a rule of court; and the bond 
was produced executed by Coz. Per cur. Be it fo: Cor's 
conſent is ſhewn by the bond executed by him; and the 
motion is made on behalf of Rudd. Barnes 55. ee 
Motion to make a ſubmiſſion a rule of court, purſuant to 
the ſtat. 9 & 10 V. 3. Objection, that the agreement 
to make the ſubmiſſion a rule of court was no part of the 
condition, but was there under written, and not ſigned; but 
it appearing by affidavit, that the ſubſcription was made be- 
fore the execution of the bond, it was taken by the court 
to be part of the ſubmiſſion, as an indorſement, by way of 


_ Cefeaſance, is part of the deed; and the ſubmiſſion was made 


a rule of court. Carter v. Mauſoridge. Barnes 55. 
A matter was referred, by rule of court, to the determi- 
nation of the judges of aſſize; and then it was moved, that 
the judges determination might be made a rule of court. Per 


Halt, ch. juſt, Where a matter is referred to arbitrators, by 


rule of court, and they make their award, we will compel 
7 | | = 2 


* 
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Of referring Cauſes to Arbitration ; and herein 
of Diſobedience to the Award. 


a performance of it as much as if the award were part of the 
rule; ſo that a new rule is needleſs. Salk. 71. | 
Pier Holt, ch. juſt. et totam curiam. No reference whatſo- 
ever, of any cauſe depending in this court, ſhould ſtay the 
proceedings of this eourt, unleſs it was expreſſed in the rule 
of reference, to be agreed, that all proceedings ſhould ſtay, 
Ld. Raym. 789. ** 

Upon an award, made a rule of court, the party may pro- 
ceed both by attachment and action at the ſame time. 1 Keb. 
130, 138. Salk. 73. | „ 

If a cauſe at zi privs, in Londen or Middleſex, is referred 
by conſent, application muſt be made to the clerk of niſi 
Prius, for the order of niſi privs—and the reſpective attor- 
nies ſhould ſet down the names of the witneſſes, propoſed to 
be examined on the reference, on a piece of paper, and de- 
liver the ſame to the crier, who, at his leiſure, will ſwear 
them at the bar of the court, for which he is paid 2 s. every 
witneſs. If the witneſſes are not ſworn in court, they muſt 
attend a. judge to be ſworn. 2 
If on the circuit a cauſe is referred, the aſſociate draws up 
and enters the order niſi prius for that purpoſe. 

When the arbitrator has appointed the time and place to 
arbitrate the matters in diſpute, (which ſhould be in writing) 
it is uſual for the plaintiff's attorney, when he has obtained 
it, to. ſubſcribe it to the copy of the order of reference ſezved 
on the defendant or his attorney; and then the attornies on 
both ſides ſhould deliver to the arbitrator ſhort briefs of their 
clients caſe, with the names of the witneſſes ſworn to be ex- 
amined, with all neceſſary papers, &c. | 

The defendant's attorney muſt be ſerved with a true copy 
of the order of reference, and the arbitrators appointment 
thereon, in caſe it ſhould be nepeſſary that an affidayit be 
made thereof. 28 

Phe arbitrator may adjourn from time to time, if the 
matter is long or intricate, ſo as he makes his award within 
the time preſcribed in the order, — but, if that cannot be 
done in the limited time, either party may, on motion and 
affidavit of having given notice thereof to the other ſide, pro- 
cure à rule of court for a further enlargement of time; 
which if granted, the party, on whoſe motion the rule was 
made, Uraws the ſame up with the cler# of the rules in B. R. 


or ſecondary in C. B. a copy of which muſt be ſerved on the 
1 5 arbitrator, 
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Of referring Cauſes to Arbitration; and herein 
of Diſobedience to the Award. 


arbitrator, who, on appointing another time to hear the 
parties, Qc. the attorney muſt give another copy of the laſt 
mentioned rule, with the appointment thereon, to the op- 
polite ſide, 


When the award is made, the arbitrator, or his attorney, 


| ſhould give notice to the attorney on each fide, that the 
award is ready for delivery, and that each of the litigants 
may have his part, on paying for the ſame. If the party, 
in whoſe favour the award is made, accept his part thereof; 
and the other, againſt whom it is given, refuſes to accept 
his; the arbitrator ſhould tender, or cauſe to be tendered, 
that part of the award to him, in order that a rule of court 
may be obtained, on an affidavit made of ſuch tender and 
refuſal, to make the order of niſi prius a rule of court; a 
copy whereof muſt be ſerved on the party refuſing to accept 
ſuch award. | : 

If the party does not obey the laſtmentioned rule within 


the time therein expreſſed, the party who obtained ſuch 


rule may, on an affidavit made of having per/onally ſerved. 


the offending party with a copy of ſuch rule and of diſ- 


obedience thereto; move the court for an attachment againſt 
him ; which will be ordered accordingly. | 

This rule for the-attachment muſt then be carried to the, 
Crown-office in the Tample, and the attachment there beſpoke, 
for which 13s. 4 d. is paid: Which being obtained, the 
attorney muſt then get a warrant thereon from the ſheriff 
(at his office) of the county wherein the party to be at- 
tached reſides, and execute it accordingly. It is diſcretionary 
in the court to grant proceſs of contempt for not executing. 
an award. Stra, 695. | | | 

Whenever it is awarded that coſts ſhall be paid, in ſuch 
caſe it is always underſtood, ſuch coſts as ſhall be taxed by 
ehen; ter or the prothonotary. Str. 737. + 

n Sir Thomas Hales v. Taylor, Stra. 695. The court ſaid 
it was diſcretionary whether they ſhould inforce an award 


by attachment, and there being a contrariety of evidence, 


they would not determine it by affidavits, ſince the plaintiff 
was not without remedy by an action on the award. 


An award was, that the one party ſha]l pay the other ten 
pounds and the coſts of a ſuit now depending in an inferior. 
court, and then to give mutual releaſes, —Per cur, To pay ſuch. 


coſts as the maſter ſhall tax, is good; for id certum eſt, quod 
4 certum 
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Of referring Cauſes to Arbitration ; and herein | 
of Diſobedience to the Award.” 


certum reddi poteſt. But this is uncertain, and carries it 
farther than has hitherto been allowed. 

The court refuſed an attachment for non-payment of 
money due on an award, becauſe the defendant was a 
bankrupt, and incapable of paying it. Anon. B. R, 

A. was awarded to pay a ſum of money to B. at a future 
day; and before the day, the money was attached in his 
hands, by the cuſtom of London, for a debt of B.'s, though 
the award had been made a rule of court; and this was 
held erroneous, and A. was obliged to pay the money to 
B. Anon. B.R. 

The defendant, a feme ſole, and the plaintiff, agreed to 
a reference. The defendant was awarded to deliver up two 
notes and pay a ſum of money; ſhe. married, and the huſ- 
' band refuſed to pay : and it was queried, in this caſe, 
if the court could grant an attachment againſt both or either 
of them. Anon. 

The 9 & 10 W. 3. c. 15. , 2. which limits the time of 
complaining againſt awards to the laſt day of the next 
term after the award made, extends not to ſuch as are made 
in purſuance of a rule of xi prius, but only where the 
ſubmiſſion is by obligation. And nothing is a ground within 
that ſtatute for the court to ſet afide an award, but mani- 
feſt corruption in the arbitrators, We will not unravel the 
matter, and examine into the juſtice and reaſonablenefs of 
what is awarded, Per cur. in Anderſon v. Coxeter. Stra. 

Or. 
| n Motion to make a rule to ſhew cauſe abſolute for an at- 
tachment againſt defendant for non- performance of an 
award. The defendant offered to object to the award in 

point of law. The ſubmiſſion being made a rule of court, 
the court ſaid no objeCtion to the award can be made after 
the firſt term, Per Stat. 9g & 10 I. 3- it comes now too 
late. Barnes, 55. 

Rule of n/; prius to refer an award. made, and , mo- 
tion for an attachment for non-performance. Againſt the 
attachment it was inſiſted that the arbitrators had not pur- 
ſued their authority, becauſe the ſubmiſſion confined the 
award to be made in writing indented; and the award pro- 

duced was not indented. Per cur. This is an immaterial 


objection, and juſt the lame as if the ſubmiſſion had ſaid, 
that 


— 
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Of referring. Cauſes to Arbitration; and herein 


of Diſqbedience to the Award, 


that the award ſhould be made on gilt paper. Let an at- 


tachment go. Barnes 55. PROS fk 
Motion for an attachment for non-payment of money, 


awarded. under a reference by rule of court, Defendant . 
ſhewed for cauſe, that the arbitrator, being, by the rule, 


confined to ſtate the -plaintiff's- demand only, was. debarred 


from the conſideration of the defendant's demand on the 


plaintiff. That defendant having brought his action againſt 
plaintiff, plaintiff had pleaded the general iſſue, and given 


notice to fet off his demand under the award. Per cur. It 
appears that demand of the money awarded was made, and 


defendant in cantempt June 10. The notice to ſet off was 
not till Fuze 24. If defendant pays the money, it cannot be 
ſet off. Plaintiff refuſing to conſent to a reference to the 
prothonotary, the rule, was made abſolute for an attachment, 
but ordered to ſtay a month in the officer's hands, Harriſen 
v. Oliver. Barnes 56. e „ 

At the aſſiaes plaintiff had a verdict: matters in differ - 


- 


| ence were referred to arbitrators by rule, who made an 
award within the time limited, whereby defendant was or- 


dered to pay plaintiff 300 J. The rule of affizes was made 
a rule of court.. And plaintiff electing to proceed upon the 
verdict, and not by attachment of contempt, for non; per- 


formance of the award, moved for leaye to enter judgment, 


and take out execution for the money awarded; a rule was 
8 to ſhew cauſe, and afterwards abſolute on affidavit of 

Note, The court thought this a proper application, and 
that plaintiff had not a right to enter judgment without leave 
of the court. b 25 


A matter was referred by conſent, to the three foremen 


of the jury; and, before the award was made, one of the 


parties ſerved the arbitrators with a ſubpœna out of Chancery, 
which hindered the proceeding to make the award: and 
the court held this a breach of the rule, and granted an at- 


tachment zi/i, Davila v. Almanza. Salk, 73. 
Verdict for plaintiff for ſecurity. Reference by rule tg 


three of the jurors. Award in plaintiff's favour. Rule ob- 


tained to ſhew cauſe why the peſtea ſhould not be delivered 
to plaintiff, to take out execution for the money awarded. 
ObjeRion by defendant, that no affidavit was produced of 
the due execution of the award, or of a demand of the 
money; which the. court held to be as neceſſary as if the 

Vor. 1. „„ motion 


CY . 
* 4 , 
- . 
, N > a _ : c 8 * 
— "> 32 > — Pg — 
In PICO —— —— P * * 
— . * 1 
= 3 _ = - ww = - = — SD —— — — — — —— — — 
_— \ \ = = =—= . \ l 
- - — — = r r 
* „ > PU aa 
bo = — - L_ 2 n + e » * 
Dried a > .- , ow — — — — : l _ 
. * , 4 _— : - 2 


* 
38 Mn TS 3 2 


„ or arbitration © 


Of HERS Cauſe to Abitratidh ; . bereln 
of Diſobedience to the Award. N 


motion had Sex for an Aebi and the rule” was a 
charged, Read v. Garnett. Barnes 58. | 
| Upon, affidavit that the original award was loft, by com- 
3. ing up in the Briſfol mail, which was robbed, an attachment 
was moved for upon a copy of it, and granted 275 Ko- 
bin on v. Davis. Stra. 526. ä 
Upon a ſubmiſſion to the award 47 the three nchen of 
the j jury, who made their- award, the" defendant moved to 
ſet it aſide, becauſe they went on without giving-him time to 
be heard, or produce a witneſs.' And Holt chief juſtice de- 
nied the diverſity. He ſaid the arbitrators being judges of 
the party's own chooſing, the party ſhould not come and 
ſay they have not done him juſtice, and put the court to 
examine it. Aliter, where they exceed their authority. 
However, the award was examined and confirmed, and the 
plaintiff moved for an attachment for not performing i it; 
and the court held, that the non- performance, while the 
matter was ſub jadicr, was no contempt. Then the plain- | 
tiff moved for his coſts, and that was denied; upon which, 
"Powell ) uſtice ſaid, that ſeeing they could not give the party 
any coſts, he ſhould never be for examining into awards 
gin Norris v. Reynolds. Salk. 73. Ld. Raym. 857. 
Per Holt Ch. Juſt. In Reynolds v. Grey. Ld. Raym. 222. 
If arbitrators have, authority to chuſe an umpire, and they 
chuſe A. accordingly, they have executed their authority, 
and cannot make another election, though A. does not ac- 
cept of the umpirage. Contra. If they elect upon expreſs 
condition; for then he is no umpire until the condition be 
performed. But Roleby juſtice doubted of this; for it ſeems 
implied in the election, if the party elected will accept it. 
In the ſame caſe it was alſo ſaid by Holt chief juſtice, that 
if the "arbitrators chuſe an, umpire before the time for 
them to make the award be expired, it is void, though Moy 
are refolved to make no award themſelves, - - 
Where an award is made a rule of court, it ſhall not be 
ſet aſide, unleſs there was practice with the arbitrators, or 
ſome irregularity ; as want of notice of the meeting. Alſo 
ou ſhall not take exceptions to the formality of it, but 
"ſhall perform it. Per Helt Ch. Juſt, * Salk. 71. 
- On: ſhewing cauſe againft an attachment, for non- per- 
fonmence of an award, and objected. 1. That though 
the award be proved executed, it does not appear when. 


2. 1 bat the. coſts ordered to be pace were taxed by pro- 
| - | | thonotary 


to compel it. Ld. Raym, 1040. 
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Of referring Cauſes to Arbitration; and herein 
of Diſobedience to the Award. 
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| ons 0 8 „„ 28 I [ en 
thonotary T. who is not named in the award. And 3. 


That no releaſe was awarded. To theſe it was anſwered, 
that as there is no affidayit to induce ſuſpicion, the execu- 


tion of the award is ſufficiently proved ; that reaſonable coſts 
are awarded to be paid; and though the prothongtary be 


not named, he is the proper officer to tax them; and that 


all actions by the award are directed to ceaſe, which is a 


ſufficient releaſe. © The court thought the objections ſuffi- 
ciently anſwered, and would have made the rule abſolute, 


but p aintiff conſented to pay within two months. And 


per cur. Where the objections ariſe upon the face of the 
award, they may be made at any time; but where the party 
complains of corruption, or ill practice, he muſt do it with- 
in the ſecond term deepbenſon v. Browning.” Barnes 56. 
If there is, 2 paro! ſubmiſſion to an sward, the remedy 
for non-perfotmance thereof is by alien on the caſe. But 


formerly there was a difference in the old books, between 


where money was awarded, and where a collateral matter on a 
parel ſubmiſſion, becauſe, the law was taken then, where 
a collateral matter was awarded, the plaintiff had no remedy, . 
upon a parol ſubmiſſion, to compel performances, as he 
had where money was awarded, for he might have debt. 
Yet now. (Per Holt Ch. Juſt.) the law is otherwiſe; for, 


as the Jaw is now, the party might have an action on the 


caſe for the breach of his promiſe, in non-performance of 
the award; for the ſubmiſſion is an actual promiſe to per- 
form the award of the arbitrator; and in ſuch action, 
the ſubmiſſion is now held ſufficient evidence to maintain 
the action; and if ſo, then it is within the ſame rea- 


Ton, as where a ſubmiſſion is by bond, and a collateral 


matter is awarded; or, where upon a pare! and ſubmiffion 
money is awarded ; in which caſes, the awarded is a good 
plea, without performance, in regard the party has remedy 
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NE Perdicts there are various forts, viz. 

. I, A general ver did, that is, when the whole matter 
in iſſue is found generally: and in this verdi the jury may 
take upon themſelves the knowledge of the law; Vit Leis 


they run the danger of an attznt. | 
2. A verdif? de bene offi, that is, where the matter in iſſue 
is found conditionally ſubjett to the opinion of the court. 
3. A privy verdi?, that is, where the verdict is given 
privily, or in ſecret, to the Ju „till a verdict is given 
openly by the jury in court. This fort of verdict is only per- 
mitted for the eaſe of the jury, that they may refreſh them- 

ſelves ; and they may differ from this privy verdia when they 


P * # 


come into court. 


4 4 *- 


by the judge's aſſociate, on the back of the ni prius record, 
and called, the poſtea” -afterwards, it being the firſt word 
with which this entry _—_ VVV 
Where there are ſeveral iſſues, and the jury find a verdif 
for the plaintiff generally, it is always neceſſary to purſue 
the iſſues in drawing the pofea ; becauſe, the jury, by find- 
ing generally, confirm the truth of all the iflues ſubmitted to 

em. :i* | «> 

When the cauſe is tried at the fittings in London and Mid- 
dleſex, the aſſociate of the chief juſtice delivers the record im- 
mediately to the party for whom the verdict has been given; 
and he indorſes the poſtea from the aſſociate's minutes. But 
when the cauſe is tried at the aſlizes, the afſocicte keeps — 

| 6. - recor 


The court · fees paid by the party who obtains a verdict 
(except about 10s. 6 d. paid by him againſt whom 
the verdict is given) are uſually as follows: 


„ . 
In a town cauſe verdict for plaintiff, 2 18 8 
When the cauſe is referred, - - - 2 7 10 
O 8 1 


| Country cauſes differ a little ſrom the above, 


8 K 


given, you mult wait the ſame time as in B. R. 


- 
- 
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And herein of the Poſteo, and entering of ver- 


dicts, &c. 


tecord till the next term, and indorſes the 


e in che in- 


terim, for which he receives his fee at the trial. 


Every clerk of aflize, and the aſſociate to the loi chief 


' juſtice, ſhall make returns of pgcas upon record iſſuing out 
of this court, whereupon--any proceedings have been by 


virtue of any writ of ni prius diſir ingas, or habeas corpora 


| jaratorum, and thuſe the ſame to be delivered to the refpec- 


tive prothonotaries, upon-the guarts die poſt of the return of 


the writ of niſi prius in bank, under the penalty of twenty 


; and, that all excuſes may be taken away, the re- 


ſpective clerks of aſſize, and aſſociate, at the trial, ſhall 


take the fees due to them reſpectively for the return of every 
ſuch po/iea. Baſter, 2 Jac. 2. in C. B. | 


Every attorney who receives any poftea from the aſſociate, 


ought to get it marked, by the clerk of the paſſeas, within 
fwo days after he receives it. Jr. 2 Jac. 1. But now 'it is 


thought ſuſpeient, if the peſlea is marked at any time before 


the coſts ate taxed. . The marking the paſſea is putting the 
wotd © deliberatur” thereon, or, “ delivery of record,” for 
which he is paid 44.—then you give a rule for judgment 
on the peſlea with the clerk of the rules, for which he is 
paid 15. 10d. Andrews. 296.— But no rule is given in 


* ON 1 5 


No judgment can be ſigned upon a writ of ni prius, or 


enquiry executed, either for plaintiff or defendant, until the 


expiration of four days, excluſive of the entry of a rule for 


judgment; during which four days the party, againſt whom. 


the verdict paſſed, may move the court for arreſt of judg- 
ment, or for a new trial.—But in C. B. though no rule is 


And 


55 


as Ot Getbis. . R. 


And herein of the Poſtea, and entering Ver- 
| dicts, &c. On 


After the rule for judgment is out, you muſt get the niſi 
prius record ſtamped with a double half-crown ſtamp, and 
then apply to the, ſecondary to tax the coſts, which being 
done, the judgment is to be entered of record, and ſuch 
execution as may be neceſſary properly ſued out. 


In caſe of a ſpecial verdict, the plaintiff's attorney muſt 
enter the fame in due form on record, and deliver it to the 
clerk of the papers, and get a counſel to move for a concilium, 
then draw up the rule for the ſame, and ſerve it on the de- 
fendant's attorney. , es . | 
On argument of ſpecial verdicts, the judges muſt have 
paper- books delivered them, by the attornies, as in caſes of 
argument upon demurre 5—which vide ante, title Demurrer. 

On the trial of an action of covenant, the jury gave 2 
verdict for 274 1. 116. and the judge entered it fo in his mi- 
nutes; but the clerk at ni privs had only marked it 13. 
on back of the diſtringas and, on motion to the court to 
alter the indorſement, by making it agreeable to.the judge's 
note, the court ordered it to be amended accordingly. 


e 


Newcombe v. Green, Stra. 1197. 


a NY 7... - ew 


C. B. 


And herein of the Poſte, and entering Ver- 


dicts, &. 


When the record is returned, with the poſtea ingroſſed, 


you get the peſtea ſtamped with a double half- crown ſtamp, 
and apply to the prothonotary to tax the coſts ;, which being 
done, deliver the record and po/tea to the clerk of the judg- 


ments, who continues the ſame on the roll, and awards 


judgment. 3 „ | | 
In caſe of a ſpecial verdict, the plaintiff's attorney muſt 
enter the proceedings on record to the end of the ſpecial 
verdict, and deliver it to the ſecondary in court, and get a 
ſerjeant to move for a concilium ; then draw up the rule for 
the ſame, and ſerve it on the defendant's attorney. 

The ſame in this court. ide ante, title Demurrer. 


After verdi obtained by the plaintiff, the records of ni, | 


prius, and writs of habeas corpora juratorum were accidentally 
loſt by the aſſociate, On motion, a rule was made for the 
defendant and affociate to ſhew cauſe, why new records and. 
writs ſhould not be made out agreeable to the old, and ver- 
dicts returned according to the finding of the jury ; and-no 
cauſe being ſhewn, the rule was made abſolute on an affi- 
davit of ſervice, Barnes 466, | SIN 
A rule to'ſhew cauſe, why the paſtea ſhould not be amend- 
ed, by returning the verdict on the third, inſtead of the 


firſt count, according to the finding of the jury, was made 


abſolute, upon the report of e. who tried the cauſe. 


And it was ordered, that the affociate do amend the peſſea 


in court; that defendant have four days after to move in ar- 
reſt of judgment; and that plaintiff do pay the defendant's 
coſts of the application. Barnes 449. | 


Action for ſeveral ſets of words, On the trial plaintiff 


had a verdi&t, and the damages were found entire, though 
ſome of the words were not actionable: on which it was 
moved for a venire facias de novo, that plaintiff might ſever 


his damages, according to an ancient rule of court, and 


granted. Barnes 478. 
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Or Judgments. 


Of Judgments by Default, &c. and herein of 


the Writ of enquiry. . _ 


F the defendant does not plead in the time allowed by 
the rules of the court, the plaintiff may ſign judgment 
againſt him [of which ſee hereafter]. If the action ſounds 
only in damages, this judgment, when no defence is made, is 
called an Interlocutory Judgment, becauſe the quantum of the 
damages which the plaintiff has ſuftained is ſtill to be aſcer- 


tained by a jury before final judgment is ſigned : but if the 


action is in debt, the letting judgment go by default is an 


admiſſion of the very demand the plaintiff has made in his' 


declaration, and therefore the judgment is final. 


If judgment is ſigned, whether it is regular or irregu- 
| Jar, motion to ſet it aſide muſt be made two days before the 


day appointed for executing the writ- of enquiry, But if 
the irregularity be in the notice ſubſcribed to a copy of the 


_ proceſs ſerved on defendant according to the ſtatute, then the 
motion muſt be made before judgment is ſigned. But if the 


irregularity is in the notice of the declaration, then tue days 
before judgment ſigned. „ 3 

After plea pleaded the defendant may confeſs the action 
and withdraw his plea. „ YE: 


But where in ejefment the defendant pleaded not guilty,” . 
and then relicta verificatione confeſſed the action, and the de- 
fendant's attorney ſubſcribed the declaration accordingly; . 


and then it was moved, that the court would permit the 


plaintiff to enter judgment for himſelf, it was denied for, 


Per Cur. The defendant's attorney ought to come in proper 


| Perſon before the maſter of the office, and doit there. And 
though it was urged that the attorney could not come by - 
any poſlibility, yet the motion was denied, Ld. Raym. 
345 33 x "TN 45 ; 8 „ 3 
When there are ues in fact, and in law, the plaintiff ' 

may wave the iſſues in fact, and take out an enquiry upon 

the judgment obtained on demurrer. Fleming v. Langton. 


Stra. 532. 5 a 


But if the plaintiff will carry down the iſſues in fact to 


trial before the demurrer is determined, he ought to take 


out a venire tam to try the iſſue quam, to enquire of the da- 
mages upon the demurrer, and in that caſe the jury gives 


- 


contingent damages. bid. 
. | | But 
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0 Pk Judgments. 


Of Judgment by Default, &c. and herein of 
the Writ of Enquiry. 
But in the former caſe where the plaintiff waves the iſſues 
in fact, and executes his writ of enquiry upon the demurrer 
Sand then comes to enter his final judgment, he muſt enter 
a nolle- pros upon the roll as to the iſſues in fact, otherwiſe 
advantage may be taken thereof upon a writ of error. 
The notice of enquiry is in the following form: 


In the King's Bench. '4 againſt 
. $50 * Bl 2 C. D. ; 
SIR, JFC 
TAK E notice that a writ of enquiry of damages will 
be executed in this cauſe on ' - next the 


day of this inſtant December, between the hours of 
ten and twelve of the clock in the forenoon, at the 
3 t 


Your humble ſervant, 


88 „I. M. attorney for plaintiff, 
To Mr. O. P. —_— | , 8 
for defendant. 1 | 
Tae writ of enquiry muſt be returnable as the original 
proceedings are, whether on à general return day or à day cer- 
tain. But ſhould it be otherwiſe by miſtake, it is not an 
irregularity, but error, therefore no advantage can be taken 
thereof by motion to fet aſide the inquiſition. Vide Barnes 
230. But though it is error, yet it may be helped now by 
the ſtatutes of Feofails, and be amended from the award 
thereof upon the roll. * n 
A writ of ehquiry may be altered, provided it is reſealed 


before it is executed. Barnes 232. | 
. . _ Improper or defective notices of executing writs of en- 
quiry, are cured by appearance of the party or his attorney. 
—_— Ew ne 

The writ of enquiry muſt be engroſſed on a double twelve- 
penny ſtamped piece of . parchment, and ſeated, but not 
ſigned, with the attorney's name indorſed, and the time and 
place when and where notice has been given for the execu- 
tion of it, and then it muſt be taken to the ſheriff's office, 


where it ſhould be left two days before the execution, that 


— 


þ 
— er eoonar evan 
. 
0 — 
* 


the 


Of Judgmen by Default. Ec. and herein of the 
Writ of Enquiry. | 


the ſheriff may 10 time to ſummon a jury. But in Lon- 
don, as a jury is generally fitting at Guild-hall—and in 
VN eftminſter at the Guild-hall W:/timinfler in term, or, if in 
vacation, at the Three Tons in Brook-/treet, Holborn, between 
the hours of ten and twelve, this is not much regarded, and 
notice thereof muſt be given accordingly. . 


When the day of executing the writ comes, the ſheriff's 


deputy: and jury are attended by the plaintiff's attorney, with 
evidence. to prove the plaintiff's demand, or the dam 
ſuſtained by him'; and the defendant, in mitigation of ſuch 
damages, may produce witneſſes on his part: on the return 
of the writ. the plaintiff's attorney muſt call upon the ſheriff 
for the inquiſition which is annexed to the writ, and far 
* receipt muſt be given. | 2 

n London for executing a, writ of enquiry you pay 1 J. 
7. 4d. and for every witneſs ſworn), d. in Maſe ad 
moſt other counties, 11. 70s. 64, 
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B. R. 


3 Wo Kdgments. 


Of the Writ of Enquiry z Notlce thereof, and 
| executing che Writ, &c. 


A etiquiry is executed in the county, there 
1 muſt be light days nstiee ccf Att. Prac. 192. 

If in London or Middſeſtz, and the defendant-lives within 
forty miles of Londim, eight days notice excluſive muſt be 


given. Es, Kg: 

If above forty miles, fourteen days excluſive. Ait. Prat. 
II plaintiff coneludes ad patrlam, and gives notice of 
trial on the back of His pleadiugs, if the deferidant does not 
Join iflue before the rule is out, then after judgment is 
obtained, the defendant's attorney ſhall be obliged to accept 
notice of exectutitty a wtit of enquity, from the time of giving 
the ſaid notice of ttial. Hile 8. Ges. 1. But then the plain- 

tiff muſt give notice of the hour, arid place of executing 

it. Note inde. N IE . : 

If plaintiff in replevin'is non-ſuited, the defendant may 
have a writ of enquiry, and muſt give fifteen days notice. 
thereof, Per flat. 17 Car. 2. PU re 

No notice is given of executing a writ of legit, as there 
muſt be of executing à writ of enquiry. Tria. 30. Car. 2. 
| Rich. Att. Prac. K. B. 346. © 8 8 

Nor of an extent. Ld. Raym. 1382 | 
_ © There muſt be the ſame notice of executing. a ſcire feri 

enquiry, as of a common Writ of enquiry. 1 Stra. 235, 
623. Ld. Raym. 1382. | BEE NE. 8 

nterlocutory judgment was ſigned in Trinity term, 1737; 
and in Aug. 1738, a writ of enquiry was executed upon 
eight days notice, which was ſet ande as irregular, and 
beld, that where a term's notice of trial is required, there 
muſt at the ſame diſtance of time, be the like notice of 
executing a writ of enquiry, Payten v. Burdus. Strange 
1.100. A 5 73 55 

A writ of enquiry cannot be executed on a Sunday, as it 
is within the act 29 Car. 2. c. 7. and the court is bound to 
look into the almanack. Stra. 387. of 


Notice was to execute 2 writ of enquiry by 10 o'clock ; 
and no defence being made, the court ſet it aſide for incer- 


tainty. Stra. 1142. | ; 
aunty gas — 8 : The 


Of the Writ of 8 N cz Na. and 
- executing the Writ, . 


TH E ſame in this court. Mich. wee 
The ſame. Mich. 1654. 


The ſame, though the defendant i is an attorney. Barnes 


0 
5 woe ſame rule in this court. Hil. 6 Ge. 1. Att. Praga. 
1 
7pbere the defendant demurs to the plaintiff's declaration, 
the defendant's attorney ſhall accept notice of enquiry on the 
back of the joinder in demurrer.—And fo where the defen- 
dant pleads a dilatory plea, and the plaintiff demurs, the 
defendant's attorney ſhall accept of notice of enquiry: on 
the back of the demurrer. Tr. 10 Geo, 1. Att. Prad. 207. | 
PE like in B. R. 
3 5 may be given on the back of. the ilſue of aa: tie] 
ay Fn. I - Pract. =D 443: Att, Pract, 208. 
The ſame in C. 


1 


The "oy 2 1 Pra. Ul C. P. 379. 8 
e of Pros. C. P. 1. 


If there have been no proceedings for a year, after inter- 
locutory judgment, there muſt be a term's notice, which 
muſt be given before the eſſoign day of the term. 
* Geo. 2. f. 21. and Aich. ies 


- 
- 


ir the Maint appears for the defendant, a ſigns judg- 
ment for want of a plea, he may give notice of executing 
| 2 writ of enquiry to defendant himſelf, or leave the ſame at 

his laſt place of abode. Mich. 1 Geo. 2. 

But notice to the defendant himſelf, where his attorney 
is known, is bad. Pra@?. Reg. 275. Caf. of Pract. C. B. 
62. : 

Notice of executing the writ of enquiry ſhould be con- 
fined to r- Hours. Pract. Reg. 445. "Mm of Pratt. C. B. 
113. 4 Rur 213, 221. 

Notice 


Gy ak > ; * 
2 2 0 . 5 Cy * : 
Of Judgments. B. K. 


Of the Writ of Enquiry ; N otice cheteof, and 
= executing the Wells 92. 


486 


The ne 3 in this court. 


If the writ of enquiry is not 3 according to no- 
tice, the defendant ſhall have coſts. Note on Reg. Hil. 


8 Geo. 1. 
An enquiry executed on the day of the n is good. 


Ld. Rqm. 1449. 
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* the Writ of Enquiry: Notice thereof, and 
executing the Writ, Sc: 


„ 
Notice of executing it at 10 in the forenoon, or as ſoon 
after as the ſheriffs can attend, bad. Pra#?. Reg. 134. Caf. 
. ff Pra. C. B. 99. 1 Barnes 210. 
Notice muſt be certain as to the place; and where it was 
faid at the Three Tons, in Brook Street, Middleſex, it was held 
bad, there being three Brook Streets in Middleſex, 1 Barnes 
218. Pract. Reg. 447. 

If at Weſiminſier generally, bad. Pract. Reg. 447. 

Notice may be given to the country attorney in the coun- 
try. 2 Barnes 239. 

If it is to be executed at the aſſixes, the notice muſt be 
2 for the aſſizes, and it need not be entered with the 
"marſhal, Att. Pract. 223. 

Irregularity in the notice, Sc. is 33 by makiats defence 
at the execution of it. 2 Barnes 245. 

The ſame in this court Tr. 13 Ge. 2. At. Prack. 
228. | | 


It may be executed on the return day, en the riſing 
of the court. Caſ. of Pratt. C. B. 84. 

The notice miſtook the plaintiff 's name, * held bad. 
2 Barnes 247. 

Continuance of notice of W ſhould be ſerved true 
days before. 1 Barnes 213. 

So ſhort notice. Prag. Reg. 444. 

Notice of enquiry in a joint action ought to be” given to 
both defendants. Pract. Reg. 443. 3. 

A countermand of notice of executing a writ off enquiry. is 
to be given in-the ſame manner as countermand of notice of 
trial, i. e. in a country cauſe, notice of countermand 
muſt be delivered fix days before the day of executing the 


ſame: and the like notice, if the enquiry is to be executed in 


| _ and the defendant lives above forty miles from London. 

But if to be executed in Londen or Heftminfler, and the 
defendant lives within forty miles, then two days before. 

If the action is on a promiſſory note, or bill of exchange, 
the ſum due thereon is admitted ; and, therefore, they need 
not. be proved on executing a writ of enquiry. 3 Wilſ. 155. 
Stra. 1149. but formerly held otherwiſe : but they muſt 
be produced, in order that it may be ſeen, whether any 
money is indorſed to be paid upon them. Barnes 233. 


If 
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| Of the Writ of Enquiry z. Notice thereof, and 


2 - office, and tickets for the witneſſes. 


- 


* 2 War" 


_ executing the Writ, &c. 


If a writ of enquiry is executed at the af/izes before 2 
judge of nifi prins, he is ooly an aſſiſtant to the ſheriff, and 
has no judicial power: and, if the parties come to any 
agreement there, the way to make it effectual is to bring it 
to him te ſign, and afterwards to moye the court to have it 
made'a.rule of court. Per Holt, ch. juſt, Hil. 13 M. 3. 
B. R. 12 Med. 610. Wo „ 

The defendant, on motion, may have the writ of enquiry 
executed before a judge, at the aſſizes, if he thinks proper, 


as the extraordinary coſts fall on himſelf, Barnes 233. 


If witneſſes will not voluntarily attend at the execution 
of the writ of enquiry, the party, wanting their teſtimony, 
may have a ſubpena ad teſiificandum ; which is to the follow- 


ing effect: 


GEORGE the Third, by the grace of God, of 
Great Britain, France, and Ireland, king, defender 
of the faith, &c. To E. F. G. H. &c. greeting: 

We command you, that all and ſingular buſineſſes 
and excuſes being laid aſide, you, and every of you, 
de in your proper perſons before our ſherift of Mid- 
dieſex, on the day of at 
o'clock, in the | Noon, of the ſame day, at the 
Guildhall, in King Street, WWiſtminſter, [if in vaca- 
tion, or in an afternoon in term- time] at the Three 

Tan, in Brook Street, near Holborn, in the county of 
. Middlefex, to teſtify the truth in a certain matter of 
controverſy, pending in our court, before us, at 
Wiftminfler, between A. B. plaintiff, and C. D. de- 
fendant, of a plea of [as the action is] in which 
ſaid matter a writ of enquiry of damages will then 
and there be executed; and this you, or any of yau, 
are by no means to omit, under the penalty upon 

e each of you of one hundred pounds,” Witneſs, &c. 


Fou fign and ſeal this writ, and make out a note for the 


ot Judgments. 239 
i Of. the Writ of Enquiry; Notice thereof, and 
- _ executing the Writ, Sc. . 
2 A ſubpana ticket on a writ of enquiry. © 
d | | "#8 
y Mr. 
t 
t By v zin e nit of ſubpens to you directed, and 
? herewith. ſhewn unto you, 008 are perſonally to be 
and appear before our ſheriff of the county of 
7 or his under ſheriff, on „ the day 
; of . © inſtant, at 10 o'clock in the Wen 
of the ſame day, at the houſe of in 

1 im the ſaid county, then and there to teſtify the truth, 
i 5 according to your knowledge, upon a writ of enquiry 
of damages, to be 'then and there executed, in a 

certain cauſe now depending, between 

_ plaintiff, and 7 defendant, in a plea of 
p on the part of the plaintiff; and this 


you are not to omit, upon pain of one hundred 

pounds. Dated the 1 
twentieth year of the reign of our ſovereign lord 
George the Third, by the grace of God, king of 

Great Britain, ie and Ireland, defender of the 

faith, &c. and in the year of our Lord one thouſand 

ſeven hundred and ſeventy nine. 
1 | | By the Court. 


_ Under ſheriffs ought to execute writs of enquiry, and not 

_ appoint deputies ;, but if executed by a deputy, and defence 
made thereon, the court will not, for that, ſet the inquiſt- 
tion aſide, though the under ſheriff is liable to an attach- 
ment. Vide Barnes 232.. . But the ſheriff may appoint a 
perſon, under his ſeal, to execute an enquiry. 

After writ of enquiry executed, there muſt be four days, ' 

_ excluſive, before plaintiff can lign Judgment. Ruled 1 Salk. 
„ 

The j jury, upon a writ of enquiry, muſt find 42 damages x 
otherwiſe it is bad. 

If they find ſmall damages the inquiſition muſt and. 
Barnes 230. 

If they find exceſſive damages, the defendant may move the 
court to ſet aſide the inquiſition. 

A ſecond writ of inquiry cannot iſſue till the firſt is re- 
turned, if it does it is Irregular, and the court will ſet aſide - 
the execution thereof on motion. Barnes 231. 

v U Motion 
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3 Ok Judgments. 
Of the Writ of Enquiry ; Notice thereof, and 
| _ executing the Writ, &c. 


Motion to ſet aſide an interlocutory judgment muſt be uo 


days before enquiry executed. 1 Barnes 187. 2 Barnes 211. 


\ Prath Keg. 33. 8 "I 
After interlocutory judgment, and writ of enquiry award. 
ed, the plaintiff became a bankrupt ; and afterwards the 
enquiry was executed in his own fame, and held good, 
without a ſcire facias ſued out by the affignees, * 2 Wil. 
358. Bibbins & a v. Mantel. © Fas, 
Execution of a writ of enquiry may be adjourned after 
it is entered upon. Caſe was upon an enquiry executed 
before the chief juſtice; the plaintiff could not prove the 
quantity of goods delivered, for want of a ſervant who was 
abſent; and on plaintiff's ſubmitting to pay cofts, he ad- 
journed it over to the next ſitting, and compared it to the 
Caſe of a coroner's inqueſt, .or a commiffion of lunacy, 
where the jury are adjourned over ſeveral times, it being 


but an inqueſt of office. Coleman v. Mawbey & al", Stra. 
853. | 


In covenant there was judgment by default, and a writ 
of enquiry was executed, on which ſuch ſmall damages 
were given, that the plaintiff, diſſatisfied therewith, moved 
for leave to diſcontinue his action; and this being ob- 
pm to on the part of the defendant, the court ſaid, they 
had no power to give ſuch leave without the conſent of the 
defendant. Et per Holt, ch. juſt. It is certain, that the 
action may be diſcontinued by the aſſent of the defendant; 
and that, even after a verdict, it may be diſcontinued by 
ſuch affent ; and that there was no difference (in reſpect to 
the diſcontinuance) between a verdict upon iſſue joined, and 
à verdict upon a writ of inquiry: and it was held, that the 
plaintiff could not, by law, diſcontinue without the aſſent 
of the defendant, Stephens v. Etherick. Carth. 86. | 


or Iudgments. 2 +, 898... - * 
When to be Gigned, Te. 1 'P 
2 in HE laintiff in B. R. muſt give a rult for judgment wit 720 


the clerk of the rules in like manner as rules to plead, 
c. which rule is out in“ four days, excluſive ¶ Sunday, or 
any other day on which the court Foth not fit, not being 45 
accounted one, unleſs entered on the laſt day of the term, or : 
within four days after, ] 
So that, if a rule is given on Weduſday, the plaintiff: can- | 
not ſign judgment till the Tueſday after. Vide Salk. 399. 
Note on Reg. Eaſt. 5 Geo. 2. 

In C. B. no rule for judgment is given, but plaintiff 
muſt wait or ſtay the ſame time before judgment can be 
ſigned. 

On judgment by default. no rule _ be given, becauſe, 
the defendant, in that caſe, tacitly confeſſes the juſtice of 
the plaintiff's demand, by not 0 in time to defend the 
action. 

Nor need the defendant give a rule, where the plaintiff i is 
nonſuited, 

If the plaintiff has obtained an interlocutory Judged; 
he muſt not give the rule for judgment till the day after the - 
return of the writ o of enquiry,— And, if the writ of m—_ "8 
be returnable the laſt day of the term (as it may) he mu 
not give the rule till the day after; and then after four days 
may ſign judgment. 

if the plaintiff appears for the defendant, he need not call 
on the defendant's attorney for a plea before he ſigns judg- 
ment. - x Barnes 177. 

The plaintiff cannot ſign judgment, for want of a plea, 
till the afternoon of the day after the rule to plead is out 
or order for time to plead is out, The fame in C. B. 
Barnes 266, 

If a plea be put in before judgment ſigned, though the 
time for pleading is out, yet the plaintiff cannot ſign judg- 
ment. Suppl. to 2 Barnes 39. 

If the demand of a plea is not made till the rule to plead 
is out, judgment muſt not be figned till twenty-four hours 
after demand made. 

A rule for judgment may be given within four days after 
the term, and entered as'of the laſt day of the term. Note on 


Reg. Eaſt. 5 Geo. 2. B. K. 


—ů ——— 


* The four days are given, that the defendant may move in 
arreſt of Judginent, or for a new trial. . 


U 2 | — 


292 Ok Judgments. „ 
When to be ſigned, and how to be entered, Gc. 
It is the allowed practice to enter judgments in a vaca- 
tion, as of the precedent term, and they will be good judg- 
ments of the precedent term. Ld. Raym. 850. Though 
they wont affect purchaſers by the ſtatute of frauds, but 
from the ſigning. So that if 4. recovers judgment againſt 
B. and B. dies in the vacation within the year; at the 
end of it A. may ſue out a f. fa. as of the precedent 
term, and levy the goods of B, in the hands of his execu- 
tors. bid. . ä 

A. became a bankrupt between interlocutory and final judg- 
ment; yet final judgment ſhould be entered in the name of A. 

Both B. R. and C. B. will ſet aſide a judgment that is 
regular on putting plaintiff in as good a condition. Stra, 
823. But it is always on payment of coſts. Siſted v. Lee. 
Salk. 402. - „„ 5 5 

If a cauſe reſts four terms, without any proceedings, 
| 1 cannot be ſigned without a term's notice. Mud. 

af. 18. | | 

1 final judgment is not ſigned, a motion to ſet aſide an 
inquiſition for exceſſive damages may be made after the 
four days of the term, in which the writ of enquiry is re- 
/ inn iy 5 | 

There cannot be final judgment in real or mixt actions, 
without a peremptory rule on motion. Salk. 399. | 

If plaintiff do not enter judgment, after a verdiQ for 
him, becauſe the damages are ſmall, the defendant may. 
Salk. 401. ; WS. ' 

If judgment be ſigned or pronounced in any term, it 
may be entered upon a roll of the ſame term, at any time 
before the eſſoign day of the next term. Mod. Caf. 191. 

The court will not give leave to enter up a judgment of 
twenty years ſtanding, nunc pro tunc, for at ſuch a diſtance | 
of time it muſt be preſumed, that the debt was ſatisfied. 
Flower v. Ld. Bolingbrote. Stra. 6329. 

A judgment cannot be amended after the term in which 
it was entered, 2 | 

If defendant, having a judge's order for time to plead, 
plead a plea in abatement, plaintiff may 199 judgment, 
and no occaſion to apply to the court to ſet aſide the plea. 
Barnes 263. | 

So if he puts in a frivolous demurrer. Barnes 271. 

Verdict for defendant on two iſſues joined, v:z. upon not 
guilty and a juſtification. By the ſpecial plea the treſpaſs 
was confeſſed; judgment was ordered to be entered for the 
plaintiff, notwithſtanding the verdict, the treſpaſs being 
confeſſed by the ſpecial plea, The true method is 5 

5 | 4 
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CREE RR. 
When to be ſigned, and how to be entered, &c. 


ſtay the entry of the judgment upon the verdict by rule, but 
to enter the verdict upon record, and then judgment for 
the plaintiff nan vblante verediclo. Barnes 266. 
Defendants pleaded three pleas by leave of the court, 
on two, iſſues were joined ; and on the third, for want of 
a rejoinder, the plaintiff ſigned judgment quod recuperet, and 
took out execution. Per cur. The iſſues on the two other 
pleas muſt be tried before plaintiff can recover: If the 
defendant prevail on any, the plaintiff cannot recover. 
And the rule was made abſolute for ſetting aſide the judg- 
ment and execution. Barnes 269. | 
When the cauſe of action is fully confeſſed by the plea, 
and the matter of the plea is ill in ſubſtance, judgment 
ſhall be given for the plaintiff, notwithſtanding a verdict 
for the defendant. Ld. Raym. 924. | 
If an agent gives time, a country attorney cannot ſign 
Judgment till that time is out. Barnes 256. : 
In an inferior court, the plaintiff demurred to defendant's 
plea; and the entry of the judgment for the plaintiff on the 
demurrer was, Ideo conſideratum eft, &c.” And not ſaid 
as uſual, ** Et quia videtur curiæ hic quod placitum prædict. 
prefat. defendentis minus ſuffictens in lege, &c.” And now 
this judgment was reverſed for that cauſe; for when a de- 
murrer is joined, the court ought firſt to determine the 
matter of law, whether ſufficiens. or minus ſufficiens, before 
they pronounce judgment, and by this judgment it does not 
appear that they determined the matter of law before them, 
Salk. 402. | | 
Defendant's attorney ſent a note to plaintiff's attorney 
on ſtamped paper, thus, ** I plead nil debet, yours, &c.” 
And without calling for a plea in form, the plaintiff's at- 
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* torney ſigned judgment, which was held regular, and the 
e notice to be no plea, Pleas delivered to attornies muſt be 
. drawn up in the ſame manner as to be left in the office. 
Barnes 239. . | 
h | If a ſummons for time to plead has been had, though 
plaintiff's attorney attends and ſtays an hour, and defend- 
I, ant's attorney does not attend, yet the ſummons muſt be 
k diſcharged before judgment can be figned. Barnes 240. 


But where in qeciment the tenant entered an appearance, 
and ſent a note, that he pleaded not guilty; and, for want 
y of a plea in form, plaintiff's agent ſigned judgment, ſuch 
judgment was ſet aſide; becauſe, according to the words 
of the rule againſt caſual ejector, unleſs the tenant appears, 
a pew declaration againſt the tenant ſhould in ſtricta 
have been delivered, before a -plea in form could be re- 
guired. Harn's 270, | 
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How to be entered, and with whom. 


F the defendant does not plead, Ec. in proper time, or 
judgment is given againſt him upon demurrer, in ac- 
tions ſounding only in damages, there goes a writ of en. 
quiry to the ſheriff, for a jury to aſſeſs the damages, as we 
have ſeen; and then, upon the return thereof, and rule 
given for judgment, and the time therein expired, the 
plaintiff is at liberty to ſign final judgment. 
But by letting judgment go by default in debt, or if, upon 
demurrer in that action, judgment is given againſt the de- 
fendant, ſuch judgment is final, and ſigned on a double 
half-crown ſtamp. + . | | En 
If plaintiff ſues in B. R. by original, vide the oppoſite 
practice in C. B. 1 787 „„ | 


* 


A 


1 5 


If there has been a torit of enquiry executed, and return - 
ed, you get the inguiſition ſtamped ; or if there has been a 

verdict for plaintiff, the attorney gets the polea ſtamped 
with a double half- crown ſtamp, {the rule for judgment 
being expired] and then takes it to the maſter or ſecondary 
of the King's Bench, who will tax and allow the plaintiff 

his coſts de incremento thereon ; and then final judgment is 
ſaid to be ſigned, and execution may be taken out. 
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T HE ſame in this court; but no rule for jodgment is 


ſame time, viz. four days excluſroe. 
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If the plaintiff has judgment, and it be not upon a ver- 


ginal returnable”on the firſt return of that term, in which 
judgment, of the interlocutory judgment, in caſe of actions 
ſounding in damages, and writ of enquiry thereon is entered, 


before the eſſoign day of the ſubſequent term, otherwiſe by 
an order in Chancery he cannot make out an original writ 
of a return paſt after that time, without ſ pecial warrant from 
the chancellor, lord keeper, or maſter of the rolls. See 


under title Outlaurr gn. „ 
The original writ, in this caſe, being made out, the 
plaintiff's attorney returns it of courſe, and then files it with 
the cuſſos brevium. And he muſt alſo file a warrant of 
peared by attorney. x. N | 
If there has been a writ of enquiry executed and returned, 
you get the inguiſition ſtamped ; or if there has been a ver- 


lowed for the defendant to move in arreſt of judgment, &c.] 


plaintiff his coſts de incremento thereon, which is called 


takeh out, 


1 — 


| 8 1. e. In caſe a writ of error ſhould be brought. 


v4 When 
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given, as in B. R. though the plaintiff muſt wait the 
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did, his attorney muſt make out a præcipe for a ſpecial ori- 


to warrant the * judgment, which præcipe muſt be carried to 
the curſitor of the county in which the action is laid, on or 


lord Clarendon's orders in Chancery. — Upon making out this 
original writ, the curſitor takes the fine. Of which ſee 


attorney for plaintiff, and one for the defendant, if he ap- 


dif for plaintiff, the attorney gets the poſlea ſtam ped with a 
double half- crown ſtamped, [having waited the four days al- 


and then takes it to the prothonetary with whom the pro- 
ceedings have been entered, who will tax and allow the 


ſigning the final judgment; and execution may then be 
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1 Ok Judgments. 7 25 B. R. 


How to be entered, and with whom, &c. 


By Reg. M. 5 Anne. Judgments muſt be entered fairly 
on the roll, or an incipitur thereof, before ſigned; and the 
names of the plaintiff and defendant, the county, and the 
nature of the action, with the attorney's name, to be en- 
tered in a book to be kept by the ſecondary, for- which” no- 
thing ſhall be paid but the. accuſtomed fee for entering 


ſuch >" arg 


All iſſues and judgments 2 to be entered on the rolls 
in a full fair hand, with a large margin of an inch at 
leaſt, and a convenient ſpace left at the top [about ten 
inches] for binding up the ſame; and like ſpace at the 
bottom, that the writing be not rubbed out. Hil. 1657. 
Cillerks and attornies who enter cauſes on record, are to 
.enter, in the beginning, warrants of attorney for plaintiff 
and defendant. Reg. Bol. 4 Tac. 2. . 

But this entry upon the roll is not the warrant of attor- 
ney, but only a memorandum of it; which entry was intro- 
duced in James the ſecond's time, when Wright was chief 
| juſtice. —Heretofore they were upon a roll by themſelves, 

and ſo they ought to be now. Per Holt. ch. juſt, Cremer 
v. Wicket. Ld. oY 509. Carth. 577. Salk. 88. 2 La. 
Rayn. 895. 


F 


The form of the entry is in this manner: 
As yet of Mi chaelmas term [as the term is] 
| Witneſs Wi Il iam Carl Maneld.. 


Middleſes, A. B. putteth i in his place William Lyon'his 

attorney, againſt C. D. in a plea of treſpaſs upon the 
caſe [or whatever the action is]. If the defendant is 
an executor or adminiſtrator, or has an alias dictus, 
- E5c. he muſt be Pony named. 


2 C. B. putteth in his place Michael Hodg- 
ſon his attorney, againſt A. B. in the plea aforeſaid, 


Then begia with a * memorandum if the ſuit is by bill, 
which varics in particular caſes, of which ſee ante under the 


[1 —_—___ 


— 


* But when by original there is no memorandum. 
| title, 


N. 
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How to be entered, and with whom, Gc. 


When final judgment is ſigned upon inquiſitions and 


poſteas, the record muſt be delivered to the clerk of the 


judgments of the prothonotary with whom the proceedings 


have been entered, who continues the ſame on the roll. 


— 


If the plaintiff has judgment, and it be not upon a ver- 
dif, you enter your judgment, leaving an inch margin, 
and beginning about ten, inches from the top of the roll 


with the declaration in the following manner : 


Middleſex. C. D. late of yeoman, was 
attached [or ſummoned as the caſe is] to anſwer 
A. B. in a plea of [as it is] and whereupon the ſaid 


A. B. by J. M. his attorney, complains, &c. [and 


ſo recite the whole declaration] and thereof he brings 
ſuit, &c. 5 0 5 | > 2 


Then beginning a new line | Js 
And the faid C. D. by O. P. his attorney, c. as the caſe 

is, whether by nil dicit, non ſum informatus, cognovit actionem, 

Wh 5 


has been a writ of enquiry, enter the interlocutory judgment 
with the award of the writ of enquiry, and inquiſition there- 
on, and if there is occaſion for continuances, the ſame mult 
be properly entered ; for all of which matters, ſee the vari- 
ous books of entries, which forms I omit to inſert here, as 
mY would ſwell this book to an extraordinary bulk. 

ide next page as to continuances on the roll in B. R. by 


vicecomes non miſit breve, which will equally ſerve to illuſ- 
trate the practice in this court in ſimilar caſes. 


Great inconveniences having happened by attornies ne- 
glecting to file their warrants of attorney, by which judg- 
ments have been reverſed, and plaintiffs loſt their debts ; 


Then, if the judgment is final, enter the ſame—or, if there 


it was ordered therefore, that no judgments whatſoever [ex- 


cept final judgment upon peſtea, writs of enquiry, and non- 
pros] ſhal} be ſigned by any of the prothonotaries, unleſs 
the ſtamp of the clerk of the warrants be impreſied on the 


paper whereon ſuch judgment is to be ſigned, whereby it 


may appear the warrants of attorney are duly aled. Mich, 
5 Geo. 2. Of filing warrants of attorney, vide ante, under 
the title *© Of making up the Iſſue,” | 


When 
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How to be entered, and with whom, Ce. 


vile,” * making up the M. in B. K.“ then go on to the 
end of the declaration. 
Then beginning in a new line. 

And the ſaid C. D. and ſo on as the caſe happens to be, 
whether judgment by nil dicit, non ſum informatus, cognovit ace 
tionem, c. or if it is a judgment upon a verdict to the end 

of the iſſue; and then, if the cauſe was tried within the 
term next after the term in which the iſſue was joined, you 
| go on after the award of the venire and day given, in this 
manner : ** Afterwards the proceſs thereof is continued be- 
c tween the parties aforeſaid, of the plea aforeſaid, by the 
« jury aforeſaid being reſpited” between them, before our 
lord the king at Wfminfter, until next after 
the return of the rages] unleſs the king's right truſty 
and well beloved William Earl Mansfield, &c. [or the 
judges who went the circuit] and ſo on with the poftea and 
entry of the judgment. 

But if the cauſe be not tried within the term next after 
the term in which iſſue was joined, the venire muſt be con- 
tinued on the roll by . vicecomes non miſit breve,” and award 
of a new venire. 

And in caſe there ſhould be ſeveral terms between the 
term in which the iſſue is joined, and when it is tried, the 
award of a new venire muſt be entered on the roll from 
term to term, with a vicecomes non miſit breve” to each, 
to the term when the 4iſtringas is ſued out, which ſhould be 
teſted on the return day of the ſuppoſed laſt venire, 

The iſſues may be entered on both ſides the roll, but the 
writing ſhould not come too near the bottom on the firſt 
ſide, where muſt be written the number-roll and chief clerk's 
name, in this manner: 

Stor mont and Way. 
Roll 740. 8 #4 | 
And when the roll is written on the back fide, you begin 
at the ſame diſtance from the top as before, and leave a like 
margin. 


When 
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When regular, and where ſet aſide, &c. 
7 was ſigned againſt all the defendants in a joint 


action, though one of them never had notice either of 
the writ or declaration. Rule to ſet aſide niſi. Where- 
upon it was ſhewed for cauſe, that a writ of enquiry was 
executed; and thereupon the motion came too late. But 
per cur. The judgment can never be good as to that defen- 
dant who was not ſerved; and therefore the judgment, be- 
ing joint, muſt be ſet aſide as to all, Coulſon v. Tumbul 8 
al, Barnes 246. . TT TN os 
Debt on judgment. Defendant moved to ſtay proceed- 
ings, pending error, which the court ordered, upon giving 
judgment in this action. Barnes 246. But note in B. R. 
The rule is to ſtay proceedings in ſuch caſe, without giving 
judgment pending error. ; | 
If the plaintiff enters the appearance for defendant, he 
has no occaſion to demand a plea of defendant's attorney; 
but on default thereof, in due time, he may ſign judgment 
according to the act of parliament. Barnes 249. 
Motion to ſet aſide judgment in C. B. The irregularity 
complained of was, that the rule to plead was given before no- 
tice of the declaration being left in the office was ſerved on the 
defendant, the appearance having been entered by plaintiff, 
and the proceeding according to the ſtatute. It appeared, that 
plaintiff's attorney, finding his miſtake, waived his judg- 
ment, ſtruck out the old, and gave a new rule to pleads: 
and after that was expired ſigned judgment : and the queſ- 
tion was, Whether he could do ſo without leave of the 
court, Per cur. It is only one entry upon record, and the 
former judgment appears by the prothonotary's book to be 
ſigned by miſtake, and the latter is regular. Barnes 251. 
A judge's ſummons, for time to plead, was taken out and 
ſerved after the rule for pleading expired, whereupon plain- 
tiff ſigned judgment, and held regular. Barnes 252. The 
ſummons being unduly obtained after'the rule expired. 
After regular judgment ſigned, and ſet aſide by the court, 
the defendant pleaded the /atute of limitations, on which 
plaintiff moved to ſet it aſide, and the rule was made ab- 
ſolute, The court never give leave to plead this plea after a 
regular judgment ſigned, Defendam muſt be bound to plead 
the general iſſue, unleſs in caſe of a fair and honeſt defence, 
where a juſtification is neceſſary. Barnes 253. 
Summons for time to plead, and before the ſummons was 
renewed, or diſcharged, plaintiff's attorney ſigned judgment. 
| er 


. 


four days rule to rejoin. Maurice v. Engier. Barnes 271. 
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When regular, and where ſet aſide, Ge. 
Per cur., The judgment ſigned is irregular, without diſ- 


charging the ſummons, and muſt be ſet aſide. | Brown v. 
Godfrey. Barnes 255. | | 


If defendant pleads a plea not adapted to the action, judg- 
ment may be ſigned. Barnes 257 WES, 
If he pleads by an attorney not of the court, ſuch plea 


is a nullity, and judgment may be ſigned. ' Barnes 259. 


Judgment may be given on a plea, where it amounts to a 


confeſſion, notwithſtanding the pleading over. Stra. 395. 


Where a plea confeſſes the action, and does not ſuffi- 


ciently avoid it, judgment ſhall be given on the confeſſion 
without regard to the verdi for defendant; and in ſuch, 


caſe, a writ of enquiry ſhall iſſue. Stra. 873. Vide Carth, 
70. . „ 

: In treſpaſs, the defendant juſtified by virtue of an out- 
lawry againſt the plaintiff, and an ill writ of vari. After 
verdi& on an immaterial iſſue, for plaintiff, judgment was 
given. on. the confeſſion, and -a writ of enquiry awarded, 
Jones v. Bodeens. Ld. Raym. go, 924. 1 
A regular judgment was ſet aſide, on payment of coſts, 
and pleading plene adminiſtravit, which (defendant being an 
adminiſtrator) was deemed as the general iſſue, Barnes 260, 

Defendant, bound by an'order to plead an iſſuable plea, 
pleaded, that plaintiff was an infant, and ought to ſue by 
prochein amy, and not by attorney. Plaintiff's attorney, 
conceiving the plea a nullity, ſigned judgment; which the 
court refuſed to ſet aſide; being of opinion, that it was a 
plea in abatement, An iſſuable plea is a plea in chef, upon 
which plaintiff may take iſſue. Wagftaff v. Long, one, &c. 
Barnes 263. ES ; | 

If defendant obtains a ſummons for time to plead, after 
an order for time to plead is expired, and actually before 
judgment ſigned, plaintiff ought not to ſign judgment. 
Barnes 265. ; 7 : 

Order for time to plead, pleading iſſuably, rejoining 


% 


gratis, and taking notice of trial within term; defendant 
. pleaded accordingly ; plaintiff replied ; and then defendant, 


inſtead of rejoining, demurred, merely for delay. Plaintiff, 
not having time to ſet down the demurrer to be argued in 
term, ſigned judgment; on which defendant moved to ſet 
it aſide, But, on ſhewing cauſe, the court thought defen- 


dant's practice a meer trick, and diſcharged the rule. By 


rejoining gratis, is meant, rejoining without the common 


Aſter 
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. 
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8 When regular, and where ſet aſi d e, Ge. 


After pleas pleaded, if plaintiff amends his declaration, 
the defendants may redeliver the ſame identical pleas if they 
chuſe it. And judgment ſigned in ſuch caſe for want of 
pleas de novo was ſet aſide. Wilcox v. Sharpe. Barnes 273. 

A plea muſt be demanded in writing, after declaration de- 
livered with notice to plead; and rule to plead given, before 
plaintiff can ſign judgment for want of a plea. Barnes 276. 

Motion to ſet aſide judgment, &c. entered by a warrant of 
attorney, which warrant defendant inſiſted was void, as be- 
ing given in purſuance of an uſurious contract, which is 
not pieadable to a ſcire facias on the judgment. Plaintiff's 
council obſerved, that the pretended uſury is ſubſequent to. 
the judgment; and that uſury for continuance does not 

avoid the firſt ſecurity, though a penalty of treble the value 

is given by action, &c. The court directed an ifſue to try 

the controverted fact, as to the uſury. Machin v. Delaval. 
Barnes 277. Es „ 

Rule to ſhew cauſe, why the judgment ſhould not be ſet 
aſide, diſcharged. The objections were, that the defendant 
had never been ſerved with copy of proceſs, or notice of 
declaration. The anſwer was, that copy of the proceſs had 
been tendered to the defendant at his houſe, who refuſing to 
accept the ſame, it was left there; and that, within ſixteen 
days after ſuch ſervice of proceſs, notice of a declaration = 
was left under the door of the ſaid houſe, which was then | 2 
empty and ſhut up. The court thought the ſhutting up of U 
the houſe a trick of the defendant's to avoid the proceſs, & c. 

By general rule, 1 Geo. 2. Notice of declaration is to be 
Jeft at defendant's laſt place of abode. Wood v. Dodgſon. 
Barnes 278. "2 | | RE 

Attachment of privilege returnable Thurſday next after 
15 Hil. a copy whereof was ſerved on defendant before the 
return; and on the return-day (30th January) a declaration 
was left at the office de bene eſſe, and notice to plead ſerved 
on defendant: defendant, by the ſtatute, having eight days 

to appear after the return of the writ, [i. e. excluſive of ß 
the return day] ſtayed till 7th of February, his laſt day for 
appearing, and then entered his appearance and pleaded a 

tender after his time for pleading given by ſaid notice, but 
before the rule to plead, expired. Plaintiff looked upon 

this plea as a nullity, becauſe pleaded after the time for 
pleading expired, and after the rule to plead was out, and - 
ſigned judgment, Defendant inſiſted, that his plea ought 

to be received any time before his time for appearing expired ; -. 

, | — "0 


=. of — 
When regular, and where let aide, Ge. 


or any time before plaintiff was intitled to fign Judgment 
for want of a plea. Interlocutory judgment ſet aſide the 
coſts to attend the event of the cauſe. Barnard, one, &c. 
v. Irwin. Barnes 278. 
- The plaintiff brought a re. fa. lo. returnable i in Michael- 
mas laſt, and a pone returnable 8 Hil. laſt, whereupon de- 
fendant appeared, and plaintiff delivered a declaration the 
8th of February laſt, intitled of Michaelmas inſtead of Hilary 
term; and, for want of a plea, ſigned judgment, and exe- 
cuted a writ of inquiry of damages laſt vacation upon two 
notices thereof, directed to the defendant Dethick and the 
other defendant reſpectively, and both left at the houſe of 
Dethick. Defendant inſiſted, that he was intitled to an 
imparlance; but the queſtion was not entered into. The 
court held the declaration, intitled of Michaelmas term, null 
and void. * Rule abſolute to ſet aſide the judgment and in- 
quiry, Coſts to attend the event of trial, Cook v. Dethick 
and another. Barnes 274. 
. Defendants pleaded three pleas. After which, plaintiff 
amended his declaration, paid coſts, gave a rule to plead, 
and demanded a plea, Defendants re-delivered their for- 
mer pleas without a ſecond / application to the court or 
__ counſe}, Plaintiff ſigned judgment for want of pleas de 
novo. Per cur. After an amendment of the declaration, 
defendant has liberty to plead de novo, that is, he may do ſo, 
if he thinks proper; but he is not obliged to vary from his 
firſt defence. Rule abſolute to ſet aſide the e 
353 
, An attorney's clerk entered up judgment in the name of 
- a regular attorney, but without his knowledge or conſent: 
and the court, on motion; ſet it aſide for irregularity. 
- Hopwood v. Adams. Burr. 4 pt. 2660. 

The plaintiff voluntarily ſuffered himſelf to be abide 
ed; after which, he moved to ſet aſide the non-ſuit, and 
for leave to reply de novo; but, on ſhewing cauſe, the court 
diſcharged the rule. He had replied, that the cauſe of action 
* arofe within ſix years, <* which fact could not be proved: 
He wanted therefore to ſet aſide the non-ſuit, and reply 


die nous, that the writ of latitat iſſued within the fix years. 


The court ſaid, that that would make quite a new queſtion, 
which the plaintiff had before pretermitted, and had put 
the iſſue upon quite another foot, and upon a point which he 
could not eſtabliſh, Hutchinſon v. Brice. Burr. 4 Pr. 
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of Judgment by Confeſlion, S. 


As che defendant often, on being arreſted, will give a 
warrant of attorney to confeſs judgment, upon time 


given him for payment of the debt, &c, the courts have 


taken care by rules that defendants in ſuch fituations ſhall 
not be impoſed on. | 8 8 

„No warrant of attorney for confeſſing a judgment ex- 
ecuted by any perſon in cuſtody of any ſheriff, or other 


officer, ſhall be of any force, unleſs ſome attorney for and 


on behalf of ſuch perſon in cuſtody,. and expreſly named 
by him, be preſent to inform him of the nature of ſuch 
warrant, which attorney ſhall ſubſcribe his name as a wit- 
neſs. to the due execution thereof.” EA. 15 Car. 2. 
n | 

And in C. B. by Reg. 14, 15 G. 2. No Bailiff or 
| ſheriff's officer ſhall preſume to exact or take from any per- 
ſon, being in his cuſtody, any warrant to acknowledge a 
judgment, but in the preſence of an attorney for the de- 
fendant, which attorney ſhall then ſubſcribe his name 


thereunto; which ſaid warrant ſhall be produced when the. 


ſaid judgment ſhall be acknowledged.” And no attorney 
ſhall enter, or acknowledge or cauſe to be entered and ac- 
knowledged, any judgment by colour of any warrant 


gotten from any defendant being under arreſt otherwiſe than 


as aforefaid. * | 


The courts of B. R. and C. B. have both held, that the. - 


preſence of an attorney, who is not an attorney of the 
ſame court, is ſufficient. Stra. 530. 2 Barnes 36. 


And by Reg. Trin. 14, 15 G. 2. in C. B. Every warrant 
of attorney for confeſſing a judgment in this court, ſhall 


be read over by the perſon who is to execute the ſame, or 
by ſome other perſon to him, before the execution thereof. 
And if judgment ſhall be entered up upon any ſuch war- 
rant of attorney which ſhall not be ſo read over as afore- 
ſaid, ſuch judgment upon motion may be ſet afide as irre- 
ular,” | — 
, If judgment on a warrant of attorney be not entered up 
within the year, .the plaintiff muſt apply to the court for 


leave to enter up the judgment, making an affidavit of the 


due execution of the warrant, that the debt is unſatisfied, 
and the defendant living. Rep. and Caf. of Pract. C. P. 69. 
2 Barnes 213. So in B. R. And if entered otherwiſe, 
the court, on motion, will ſet it afide. _ ED 


If a warrant of attorney to enter judgment be above a 


year old, and under ten years old, leave to enter judgment 
4 | may 
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Of | Judgment by Confeſſion, Gee. 


: may be given by a treaſury rule i. e. in C. B.]: but if the war⸗ 
rant be above ten years old, the court muſt be moved for leave 


to enter up judgment. If the warrant be under twenty years 


_ - old, the common affidavit of the due execution thereof, 


that the debt is unpaid and parties living, is ſufficient ' for 
an abſolute rule, 2 Barnes 41. 1 5 8 | 
But if the warrant be above twenty years old, the rule 
mult be to ſhew cauſe, and ſerved on the defendant. Barnes 
37. Rep. and Caf. of Pra#?. C. P. 146. 2 Barnes 42. 
The defendant was taken upon a ca. ſa. and paid part of 


the debt, and gave a warrant of attorney to confeſs a new 


judgment for the reſt, upon time given him to pay it. And 
this was held good without the preſence of an attorney, 


Stra. 1245. | | | 
If the defendant is arreſted, and in execution, and one 


becomes bound for him to the plaintiff, 'and the defendant 


gives him judgment for his counter-ſecurity, it is good, 


though no attorney be preſent: and it is not within the 


common rule of the court, becauſe it was not given to the 
perſon himſelf, [in which caſe there muſt be an attorney 
preſent] but to a third perſon. 5 Med. 144. 1 Salk. 402. 

6 od. 85, 163. 1 Mod, 1. Comb. 76, 424. 
The reaſon of the rule, that the attorney of the defendant 
being under confinement, ſhall be preſent when he gives a 
warrant to confeſs judgment, is to avoid all practices on the 
part of the vlaintif, and to ſee that it is done without du- 
reſs of impriſonment, But that cauſe fails here, where 


the defendant is not in priſon at the plaintiff's ſuit, nor 


abuſed by any artifice uſed by him. 2 Ld. Raym. 797. 
Burr. 4 pt. 3 vol. 1793. | ; | 
A man in cuſtody, at the ſuit of another, may give 2 
warrant of attorney to confeſs judgment, though his own 
attorney is not preſent, But ſome attorney ought to be 
preſent. Ld. Raym. 797. © | . | 
By Reg. Pra#?. 4 Geo. 2. B. R. there muſt be an attorney 


Preſent, on behalf of the defendant in cuſtody, to make a 


warrant of attorney to confeſs judgment, good. | 

The court ſet aſide a judgment entered upon a warrant of 
attorney given in Jreland, by the defendant, whilſt in cuſ- 
tody on meſne proceſs, at the ſuit of the plaintiff, becauſe 
no attorney was preſent at the giving it, according to the 
rule, 4 Geo. 2. and ſaid, it was an univerſal rule; and, that 


the plaintiff, if he would make uſe of this court, muſt _ 
; wp. FEES orm 
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form to its rules: comparing it to the caſe of ſtamping 
foreign deeds before they can be read here. Stra. 1247. 
If an executor or adminiſtrator confeſſes judgment, or 


ſuffers it to go againſt him by default, he thereby admits 


aſſets in his hands ; and is eſtopped to ſay the contrary in an 
action on ſuch judgment ſuggeſting a devaſtavit. Skelton v. 
Hawling, Exor. 1 Wilſ. 258. | | 
A man, after he has given a warrant to enter a judgment, 
cannot revoke it by the courſe of the court; and, if he en- 
deavour to revoke it, yet . notwithſtanding, the court of 


| King's Bench will give leave to the plaintiff to enter the 


judgment. 2 Ld. Raym. 850. | 
If a man gives a warrant of attorney to confeſs a judg- 
ment, and dies before the judgment is confeſſed, this is a 
countermand, 1 Vent. 310. Sed contra, Ld, Raym. 849. 
But if he die in the vacation, the attorney may, before the 
eſſoign day of the ſubſequent term, enter up the judgment as 
of the precedent term. Ld. Raym. 776. Salk. 87. 2 Sire. 
718, 882, 1081. Andr. 53. Barn. X. B. 357, 358, 404. 
But the court will not give leave to enter up judgment, on 
a warrant of attorney, after the death of the plaintiff. 
Stra. 718. A | | | | 
On 11 Nov. motion to enter up judgment on an old war- 
rant of attorney, on affidavit produced, ſworn the day be- 
fore, of the party's being alive, and the debt unpaid, on 
which the court made the common rule. On another day 
a motion was made to diſcharge this rule, upon an.affidavit, 
that defendant died at ſevęn o'clock in the morning of the 


day the firſt motion was made; and it was inſiſted, that this 


was a ſurprize on the court. However, the court declared, 
that if it had appeared, that the man was dead, they would 
not have made the rule; but they applied the maxim, fieri 
non debet, factum valet to this caſe, and compared it to the 
Caſes in Salk. 82. and Fuller and Jocelyn. Stra. $82. and 


thus ſuffered the deceit put on them to prevail. Chancy v. 


Meedbam. Stra. 1081. | 

Defendant gave a warrant of attorney to enter judgment 
at the ſuit of A, and one B. deceaſed, But leave was given 
only to enter judgment at the ſurviving plaintiff's ſuit, upon 
his affidavit of the due execution of the warrant of attorney, 
that the debt was unpaid, and the defendant alive, Still v. 
Still, Barnes 40. But like motion was denied in another 
caſe. Barnes 45. | 

You. I. X A 
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A warrant of one executor is not ſufficient to enter up 
judgment againſt the other, becauſe it would be eſtopping 
the other from ſaying, that he is not executor ;z and, being 
without his knowledge, it might ſubject him to a devaſtauit 
for the paying of other debts, Stra. 20. ; 

A. and one B. deceaſed, gave a joint bond, and'a war- 
rant of attorney to enter up judgment againſt me, not xs, 
though executed by two. Motion, on the common affidavit, 
for leave to enter up judgment againſt A. the ſurvivor ; and 
a caſe was quoted in B. R. 25. 6 Geo. 2. Todd v. Tod, whete 
leave was given to enter up judgment at the ſuit of a ſur- 
viving plaintiff, On whichs rule to ſhew cauſe was granted, 
which was afterwards made abſolute, on affidavit of ſervice, 
no cauſe being ſhewn to the contrary. Gladwin v. Scut, 
Barnes 53. - | Fl hi 

Motion for leave to enter judgment upon an old warrant 
of attorney, on affidavit, that defendant, who reſided at 
Jamaica, was living and in good health, and had been ſeen 
and converſed with there by the perſon who made the affida- 
vit on the 13th September. He failed ſoon after, and arrived 
at London 15 January, granted. Barnes 256. 

If a warrant of attorney js given to a feme ſole, and ſhe 
marries before judgment is entered up, application mult be 
made to the court for leave to enter it up by the huſband and 
wife, founded upon an affidavit, proving the marriage be- 
tween the plaintiffs; and if entred up by the huſband and 
wife otherwiſe, it is irregular. Burr. 4 pt. 3 vol. 1471. 
If a feme ſole gives a warrant of attorney to confeſs a 

judgment, and marries before it be entred, ſuch marriage 
countermands the warrant, and judgment ſhall not be en- 
tered againſt the - huſband and wife, for that would charge 
the huſband, Eaft. ꝙ I. 3. B. R. anon. Salt. 117, 399. 

A feme covert, who lived and acted as a feme ſole, gave 
a warrant of attorney to confeſs judgment, Cc. and atter- 
wards moved to fet the warrant aſide, becauſe ſhe was co- 
vert, But the court would not relieve her on mation, and 
put her to her writ of error, Mich. 10 W. 3. B. R. anon. 
Salk. 4.00. | | | 

If a warrant of attorney be given after the continuance 
day, to enter up ea judgment, as of the term preceding; 
this may be well enough, if it be dated within the term 
but it cannot be ſo, if ſuch a warrant be given to confels a 
judgment generally, and datcd after the term, 1 Fert. 113. 

| | Ji 
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If a warrant of attorney is given to confeſs a judgment to 


be entered of a certain term therein mentioned, judgment 


can be entered only of that term. 1 Mod. 1. 

If a warrant be to confeſs judgment generally, without 
expreſſing any particular term, or does expreſs, that it be 
entered of a particular term, or any term ſubſequent to it, 
judgment may be entred of any ſubſequent term : but if not 
entered within the firſt four terms, next after the date of the 
warrant, the court muſt be moved, for leave to enter the 
judgment, upon affidavit made of the due execution of the 
warrant of attorney, and that both parties are living, and 
the debt or part thereof is unſatisfied, 

Motion for leave to enter up judgment on an old warrant 
of attorney, upon an affidavit, ſworn by the plaintiff in 
Ireland, before a commiſſioner of the Common Pleas there, of 
the due execution of the warrant of attorney, that the de- 
fendant was living, and the debt unpaid. An affidavit 
alſo was produced, that the plaintiff lived in [reland. But 
the court refuſed the plaintiff's affidavit, ſworn as aforeſaid, 
to be read. Barnes 40. 

In ejectment, net guilty, and then reli vereficatione con- 
feſſion to the action; and defendant's attorney ſubſcribed the 
declaration accordingly, Motion, that plaintiff might enter 
judgment for himſelf. But per cur'. Defendant's attorney 
ought to come in proper perſon before the maſter, and do it 
there. And though it was urged, he could not come, yet 
the motion was denied, Ld. Raym. 345. 

A motion was made to ſet aſide an execution on a judg- 
ment, upon ſuggeſtion of an agreement between the parties, 
made after the judgment given, (viz.) that the judgment 
ſhould be upon ſuch and ſuch terms. Per Holt, ch. juſt. 
Where a judgment is conſeſſed upon terms, it being in 
effect but a conditional judgment, the court will lay their 
hands upon it, and ſee the terms performed ; but where a 
judgment is acknowledged abſolutely, and a ſubſequent 
agreement made, this does no way affect the judgment; and 
the court will take no notice of it, but put the party to his 
action on the agreement, and in this caſe the agreement be- 
ing only under their hands, it is no ground for an audita 
querela, and the court cannot hold plea of an agreement upon 
a motion, Salł. 400. | | 

A defendant, frequently after a declaration delivered, will, 
on the plaintiff's engaging to ſtay execution for a time, 
give judgment by cognovit adtionem; and in caſe of treſpaſs, 

1 X 2 &c, 
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Sc. confeſs damages by underwriting the declaration thus, 
« T acknowledge this action, and admit that the plaintiff 
A. B. hath ſuſtained damages to 50 J. Cc.“ | 
Motion to enter ſatisfaction on the record of judgment in 
plaintiffs name, nunc pro tunc; plaintiff being dead, after 
executing a warrant of attorney to acknowledge ſatisfaction, 
and his adminiſtratrix become a /unatich, as appeared bv the 
affidavit of a phyſician who attended her. After rule to 
ſhew cauſe, and no cauſe ſhewn, it was granted. Darla 


v. Late Duke of Wharton. Barnes 258. 


/ 
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Of Judgment after the Death of a Party. 


F a party die pending argument or time taken by the court 

to conſider, c. the court, on motion, will give leave 
to enter up judgment nunc pro'tunc. Barnes 255. 

On motion for a new trial on the ground of a ſuppoſed 
miſdirection of the judge in admitting improper evidence, 
gc. In the interim, and whilſt the queſtion was depend- 
ing in the court, (who took time to adviſe upon it) the 
defendant died; whereupon, the plaintiff moved for leave 
to enter up judgment as of the next term after the verditt. Per 
cur. It is diſcretionary to grant it or not. 1 Sid. 462. 
Criſpe and Jackſon v. Mayor of Berwick in point. 1 Vent. 58, 
90. S. C. in point. It ſeems reaſonable. Take a rule to 
thew cauſe: And afterwards the rule was made abſolute 
without defence, Tooker v. duke of Beaufort. Burr. 4 pt. 
7 ae | 
| $o where pending argument on a ſpecial verdi, and 
time taken to conſider, &c, the plaintiff died; on motion, 
the judgment was ordered to be entered as of the term in 
which the poſtea was returnable. Sir John Trelawney v. 
Bp. of Winchefler, Burr. 4 pt. 226. 

By 17 Car. 2. c. 8. It is enacted, “ That in all actions 
«c perſonal, real, or mixt, the death of either party, be- 
„ tween the verdi? and the judgment, ſhall not, hereafter 
„be alledged for error, ſo as ſuch judgment be entered 
£ within two terms after ſuch verdict.” 

And where any judgment after a verdict ſhall be had, 
by or in the name of any executor or adminiſtrator, in 
* ſuch caſe an adminiſtrator de bonis non, may ſue forth a 
6 ſcire factas, and take execution upon ſuch judgment.” 

A rule was obtained by plaintiff, to ſhew cauſe why 
judgment ſhould not be entered nunc pro tunc. Cauſe was 
tried at the ſittings after Trinity, A. D. 1735. Defendant 
filed a bill, and got an injunction, which was diſſolved the 
19th of May, 1740. Then ſearch was made for the po/tea, 
but it could not be found. And afterwards, 21ſt of June, 
1740, defendant died. It appeared, that the bill in Chancery 
was brought in 1733, but the anſwer did not come in, till 
1738, and a further anſwer, not till 1739. Per cur. By 
the ſtatute 17 Car. 2. Judgment may be entered within tw 
terms after the verdict; and the death of the party, between 
verdict and judgment, ſhall not be aſſigned hr error. B 
this caſe is not within the Ratute. The celay is pure 
the plaintiff's, and not occaſioned by the cou xz, Rule d 
charged, Barnes 261. 
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A warrant of attorney was given to confeſs judgment to 
#wo, and one died before judgment entered; and leave was 
given to the ſurvivor to enter it up. Tedd v. Dodd. B. R. 
1 Wilſ. 312. And ſee the caſes there cited. But in Still 
v. Still, in C. B. 2 Barnes 38. held, that the power ought 
ſtrictly to be purſued,” and motion denied. _ | 

The executer of A. moved for leave to enter up judg- 
ment at his own ſuit. on a warrant of attorney, the words 
whereof extended-to enter judgment at the ſuit of A, the 
teſtator, his heirs, executors, or adminiſtrators. —Rule was 
made abſolute, (on affidavit of ſervice) no cauſe being 
ſhewn. On moving this, the ſerjeant quoted a caſe in Salk. 
where a warrant of attorney to enter judgment was given 
to a ſeme ſole, and ſhe having married before the judgment 
entered, the court gave leave to enter the judgment at the 
ſuit of the huſband and wife, Barnes 44. REF: 

Defendant died the 16th of February; judgment was 
ſigned the 21ſt, and the plaintiff revived the judgment 
by ſcire facias againſt the defendant's adminiſtrator; and 
after two nichils returned, execution was awarded. And 
on ſhewing cauſe againſt a rule to ſet afide the judgment, 
the court held, that all judgments muſt be taken to be 
pronounced in term time; and that ſigning judgment in 
the vacation following, though after the death of the party, 
1s good, Rule diſcharged. Barnes 267. And caſes there 
Cited. 2 4 | 

Defendant died the 25th of September, 1743; and on the 
1% of OXber next plaintiff figned judgment as of the pre- 
cedent term, by virtue of a warrant of attorney, and then 
executed a f. fa. and held well. Barnes 268. 

Defendant died the 20th of April, and on the 21ſt ap— 
plication was made an an affidavit ſworn the 19th, for 
leave to enter judgment on an old warrant of attorney, 
Rule made, and judgment ſigned the 21ſt. On motion by the 
executors of defendant, to ſet aſide the judgment, deſend- 
ant being dead, before the rule made, and judgment fign- 
ed, the court ſaid, that if it had appeared to them, that 
the defendant had been dead, leave to enter judgment had 
not been given, But here there was no impoſition on the 
court; and there was no difference between a warrant of 
attorney, under or above a year old, fave that if under, 

judgment may be entered without, if above, not without 
leave of the court. The judgment, when ſigned, relates to 
the eſloign day of the teim preſent or preceding. on 

| caſes 
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- caſes are uniform ; and the court will adhere to fictions 


and relations, when they tend to promote juſtice. The 
old practice is altered by act of parliament only, with re- 
ſpect to the time from which judgments are to affect pur- 
chaſers, and cited Fuller and Focelyn. B. K. Mich. 4 G. 2. 
Chancy and Ne:zdham. Viner, title Judgment. 17 G. 2. 
B. R. Savill and Wilißire. Barnes 270. | | 

A warrant was given plaintiff to enter up judgment as of 
Hilary term, which he neglected to do: and afterwards 
defendant died, and then plaintiff entered the judgment. 
Per Holt chief juſtice, The entry wil} be as of the laſt 
term; and ſo before defendant's death; and conſequently, 
not erroneous. And ſuch entry is the practice of the court, 
Odes v. Dr. Woodward. Ld. Raym. 766. „ 

The plaintiff died after verdict, and before judgment was 
entered: Afterwards judgment was entered, and execution 
taken out by his repreſentative, without a ſcire facias. And 
on motion to ſet aſide the fier: facias, it was held, that 
although the judgment was regularly entered, by the 17 
Car. 2. yet the fi. fa. iſſued irregularly, for there ought to 
have been a ſcire facias: So the execution was ſet aſide. 
Earl v. Brown. B. R. 1 Wilſ. 302. 


Judgment was pronounced in Trinity, 1767; and defend- 


ant died in Ociober after. And on a rule to ſhew cauſe why - 


judgment ſhould not be entered as of Trinity term, the time 
when it was pronounced, the ſame was made abſolute, 


Mayor of Norwich v. Berry. Hil. ꝙ Ges. 3. B. R. Burr. 
4 pt. 4 Vol. 2277. | 


„ 


was living in Jreland on the 18th of September preceding, 
as a reaſonable length of time for the diſtance. Barnes 53, 54. 
By 8 O. 3. c. 11. J 6. It is enacted, That if any 
«© plaintiff happen to die after an interlocutory judgment, and 
«© beſore a final ju igment obtained in the cauſe, the ſaid ac- 
tion ſhall not abate by reaſon thereof, if ſuch action might 
*© be originally proſecuted or maintained by the executors or 
© adm:niftrators of ſuch plaintif, And if the defendant die 
after ſuch interlocutory judgment, and before final judg- 
ment therein obtained, the ſaid action ſhall not abate, if 
ſuch action might be originally proſecuted or maintained 
againſt the executors or adminiſtrators of ſuch defendant, 
© And the plaintiff, or if he be dead after ſuch interlocutory 
judgment, his executors or adminiſtrators ſhail, and may, 
| | > „ have 
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& have a ſcire facias againſt the defendant, if living after 


<< ſuch interlocutory judgment; or if he died after, then 


<« againſt his executors or adminiſtrators, to ſhew cauſe why 
© damages in ſuch action ſhould not be aſſeſſed or recover. 
« ed, Sc.“ | | 3 

The defendant died, after the rule to plead was out; but 
before the time, in a judges order, for time to plead, had 
expired, and the plaintiff ſigned an interlocutory judgment, 
and took out a ſcire facias againſt the defendant's executors, 
&c. But the court, on motion to ſet aſide the proceed- 
ings, held this not within the act, and ſet aſide the judg- 
ment, Sc. as irregular, as the writ was abated by the death of 
the defendant. . 1 Fil. 315. Wallop and Irwin. | 

So in Sibert v. Executor of general Ruſſel, Mich. ꝙ Geo. 2. 
where it appeared the general died at Bath a day or two be- 
fore the time for pleading was out, Lord Hardwicke and 
the court held the ſuit abated. 

But where defendant died, after enquiry executed, and 


before final judgment, the court held it within the act. 
Prat. Reg. E. HB. 370. . | 


(+ The difference between the 17 Car. 2. c. 8. and 
8 & g IV. 3. c. 11.—The former relates to the death 
of either party, between verdi and judgment; the 

latter, to the death of of either party, atter an inter- 
locutory and before final judgment, | 
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Of arreſting the Judgment. 


1 F the party would arreſt the judgment, after verdict or in- 


guiſition of damages, a motion muſt be made for a rule to 
bring the poftea, or inguiſition, into court, a copy of which 
muſt be ſerved on the attorney of the other fide, of which an 
affidavit muſt be made, and annexed to that of facts where- 


on the motion in arreſt of r is grounded. 


This rule in B. R. muſt be drawn up at the clerk of the 
rules office, for which 5s. is paid — in C. B. with the 
ſecondary. | = | 

It is againſt the ancient courſe of the court to make a 
rule to ſtay judgment, unleſs the paſea be brought in; but 
the court, if there be probable cauſe ſhewn, will order the 
poſtea to be brought in, Inſtead of giving notice to the other 
fide, the better way is to give a rule upon the p9//ee for 
bringing it into court; for that is a notice of itſelf. Mood 
v. Shephard. Salk. 78. | | 

The defendant, within the four days, has liberty to move 
the court in arreſt of judgment. | 

Judgment can never be arreſted, but for that which ap- 


pears upon the record itſelf, Ld. Raym. 232. 


After judgment on demurrer, there can be no motion to 


arreſt the judgment, as the court will not ſuffer any one to 


tell them, that the judgment they gave, on mature delibe- 
ration, is wrong but otherwiſe in caſe of judgment by 
default, for that is not given in ſo ſolemn a manner; or, if 


the fault ariſes on the writ of enquiry, or verdict, for there 


the party cannot alledge it before. Edwards and Blunt. 
Stra. 425. Haw v. Godfrey. Mich. 4 Geo. 2. 
Per Buller, juſtice of B. R. In Burt v. Barlow, Eaſt. 1 


Geo. 3. a motion to arreſt a judgment may be made on the 


ſiſihb day in term, becauſe the four days are exciuſive; but in 


caſes of new trial, the four days are incluſive. 

Judgment ſhall not be lightly arreſted, after a verdict. 
Burr. 4 pt. 3 vol. 1725 — 1729. | 

The court will not intend any thing, to overturn a judg- 
ment. bid. | 

The court will, after a verdict, over-rule an objection, 
which they would have liſtened to upon demurrer. | 
Mote— An inferior court may ſet aſide an interlocutory 
judgment, in two caſes, viz. for irregularity, and, to let in 
a trial of the merits, even though the judgment were regu- 
Jar. Bar. 4 pt. 1 vol. 571, 2.—But ſuch court cannot ſet 
aſide a judgment after a verdict upon the merits, though it 
may even after verdict, for irregularity. Ibid, 

| Defendant 


Of Judgments: 
Of arreſting the Judgment. 


Defendant moved in arreſt of judgment, the Jaſt day of 
term, but had no affidavit of notice of the motion. The 
court made the common rule to ſtay the entry of final judg. 
ment, till cauſe ſhewn ; but declared, that, for the future, 
they would never make a rule to ſtay the entry of final judg- 
ment, upon motion in arreſt, the laſt day of term, without 
notice. Barnes 247. 

In treſpaſs and aſſ.ult, after verdict for plaintiff, defen- 
dant moved in arreſt of judgment ; objecting, that the whole 
declaration was a meer recital, and nothing poſitive was 
averred, the word whereas“ being inſerted in the beginning. 
of the count. — On ſhewing cauſe, the court were of opi- 
nion, that they ought to get over the old caſes, and not, 
through this nicety, ſet aſide the verdi& and deſeat juſtice. 
—On a ſpecial demurrer, the objection would have beci 
good; but, after damages found, by reaſon of the aſſault, 
the defect is cured. Rule diſcharged. Barnes 452. 

So in B. R. a like motion; but on plaintiff's filing a bill 
right, the time of filing which the court would not enquire 
into, the court ordered the amendment, and ſaid, that for 
want-of applying to amend, many judgments had been ar - 
reſted for the ſame cauſe. - Stro. 1131, 1102. 

Action on the caſe, wherein plaintiff declared, that he 
being fingle, and defendant affirming himſelf to be ſingle 
alſo, prevailed on plaintiff to marry him; when, in truth, 
he had been before married to another woman, wiz. A. B. 
who was till living, per 9 plaintiff Joſt her chaſtity.— 
After verdict, and 20co/. damages, dcfendant moved in 
arreſt of judement, inſiſting, that the crime was made fe- 
lony by ſtatute Fac. 1. and that the action is merged in the 
felony. The court directed the entry of judgment upon 
the verdict to be ſtayed till further order. Proctor v. Bury, 
Barnes 450. 

Action of debt, on bond, by the adminiſtrator of the ex- 
ecutor the defendant pleaded non ef! facium, iſſue, and ver- 
dict for plaintiff, — Judgment arteſted, becauſe the action did 
not lie by the adminiſtrator of the executor; but, there 
ſhould have been an adminiſtration de benis ti/tatorts non ad- 
mini/tratis. Barnes 444. 

Treſpaſs againſt two. One let judgment go by default; 
the other juilified, and, on trial, had a verdict. On mo- 
tion, in arreſt of judgment, it was inſiſted, the rule ougnt 
to be diſcharged ; be cauſe a tort differs from a contratt; lor 
il in covenant acainſt two, if one pleacs a plea that gors 10 

| | tne 
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the whole, and on iſſue joined it be found for him; and 
the other lets interlocutory judgment go by default, the 
plaintiff cannot have final judgment againſt him, according 
to 1 Lev. 63, But ſays that caſe, in treſpaſs, one defendant 
may be guilty, the other not, But held, that if in a plea 
_ perſonal againſt divers, one pleads in bar to parcel, or which 
extends only to him that pleads it; and the other pleads a 
plea that goes to the whole; the laſt ſhall be tried firſt, be- 
cauſe it goes to the whole, and the other ſhall have the ad- - 
vantage of it; for in perſonal actions, the diſcharge of one 
is the diſcharge of both; and no judgment can be given 
againſt the other defendant, becauſe it appears, the plain- 
tiff had no cauſe of action. Judgment arreſted, 2 Ld, Raym, 
1372. | | 
Wide an iſſue is only misjoined, judgment ſhall not be 
arreſted after verdict, it being cured by the expreſs words of 
the ſtatute of jeofails, 32 Hen. 8. c. 20. But where the 
cauſe is carried down without any fimiliter, that is fatal, 
and not. amendable, and therefore judgment will be arreſted, 
there being no iſſue at all; and the party thereby precluded 
from demurring, which he might do, inſtead of adding the 
ſimiliter; and therefore, on motion for leave to amend this 
defect, after motion in arreſt of judgment, the court re- 
fuſed it. Stra. 641. . - 

'Fhe plaintiff's goods diſtrained were not replevied, but, 
by conſent of the attornies on both ſides, remained in the 
diſtrainor's hands, and without any writ of re. fa. ls. or ap- 
pearance in this court, plaintiff declared, defendants avow- 
ed ; and after long ſpecial pleadings, and after trial of the 
iſſues at the aſſizes, and a verdict for plaintiff, the avowants 
moved to ſet aſide all the proceedings, and the rule for that 
purpoſe was made abſolute. The court held the agreement 
to be void ; a fraud upon the revenue and officers, and an 
abuſe of the court and the bar, that they had no juriſdic- 
tion, and conſequently could not give judgment. Barnes 

451. | RE | 
If on a plea in abatement a reſpondeas oufter is awarded, 
and afterwards defendant pleads in chief, and there is a ver- 
dict for plaintiff; yet if the plea in abatement does not ap- 
pear to have been entered on the zii prius record, judgment 
will be arreſted ; for, it being entred on the plea roll (which 
was in court) it muſt be mentioned in the i privs roll, 
otherwiſe it does not appear that it was a verdict in the ſame 


cauſe, Garth. 447. 5 Mad. 309. Ld, Raym. 329. 
| The 
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The plaintiff, on an iſſue tendered by the defendant, join- 
ed the iſſue thus, and the aforeſaid defendant doth the 
like;“ inſtead of faying, ** and the aforeſaid plaintiff doth 
the like.” And this being objeQed in arreſt of judgment, 

the objection was over-ruled, and the judgment eſtabliſhed, 
Harvey v. Peake, Burr. 4 pt. 1793. | 

So Where in debt on bond, the defendant pleaded ſolvit 
ad diem, and concluded, ** and this he prays may be enquired 
of by the country.” To which the plaintiff ſubjoined, “ 4 
the aforeſaid defendant doth the lite; and on motion, in ar- 
reſt of judgment, this objection was over-ruled. Rau- 
bone v. Hickman, q Geo. 1. cited in the above cafe of Harvey 
v. Peake. | 5 

After verdict for plaintiff, ſeveral objections were made 
in arreſt of judgment. 1. That though the action was 
treſpaſs upon the caſe, the jurata, at the foot of the record of 
niſi prius, was treſpaſs only. 2. That inſtead of ſaying, 
znleſs the chief juſtice ſhould come before on the 12th of July; it 
was, unleſs he ſhould come before the 12 of July. 3. l bat two 
of the defendants being ſheriff of Middleſex, the venire was 
awarded to the coroners ; but, by the jurata, the writ was 
alledged to be delivered to the ſheriff to be executed. 4. That 
the venire factas, inſtead of being returnable in court, was 
made returnable before the chief juſtice. 5. That the decla- 
ration recited an original againſt James Brocke and others, and 
counted againſt the ſaid Fohn Brooke. As to the firft objec- 
tion, the court held it to be helped by the ſtatutes of jeo- 
fails. As to the ſecond, by the writ of hab. corp. jur. the 
day of trial was rightly appointed, and the jurata is amend- 
able by that writ, As to the third, the venire facias appear- 
ed to be returned by the coroners, and the jurata is only 
wrong by miſpriſion of the cleik. The return of the ve, 
fa. though defeQive, is within the ſtatutes of jeofails ard 
amendments. And, as to the laſt, the word John, in the 
declaration, muſt be rejected, and the count will ſtand 
againſt the ſaid Brooke, which muſt be the James Brote be- 
fore mentioned. The ſeveral amendments were ordered, 
and rule to ſtay the judgment diſcharged ; but the plaintiff's 
attorney to pay coſts for having made fo many bluiders, 
Fawhke v. Horabin & al, Barna 11. | 

Upon an iſſue joined in an action of debt in B. R. there 
was a verdict for the plaintiff; and it was moved, in ar- 
reſt of judgment, becauſe the dings was de placito, with 
a blank, omitting debeti. Ihe venire facias Was right. Put, 
the court held the difrivens amcndabic, and cver- ruled the 
Ob och oh, 
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objection. And per Holt, ch. juſt. The judge of niſ privs's 


authority is not by the difringas, but by the commiſſion of 
aſſize ; for that by the ſtatute of niſi prius, 13 Ed. 1. c. 30. 
which gives the trial by ni prius, it is to be before judges 


of aſſive; and the difringas is only to bring the jury before 


them: and, at firſt, trials by ni prius were had upon the 
venire facias ; and by that ſtatute, the clauſe of ni prius is 
exprelly ordered to be inſerted in the venire facias. Then 
came the ſtat. 42 Ed. 3. c. 11. and ordered, that no inqueſts, 
but aſſizes and deliverances of gaols, ſhould be taken by 


writ of ni prius, ner in other manner, before that the names 


of all them that ſhall paſs in the ſame inqueſts be returned 
into court. And, by reaſon of that ſtatute, trials by niſi 
prius came to be upon the d:/iringas ; and the intent of that 
{ſtatute was, that by the jury being returned of record in 
court, the party might ſee the panel, and prepare himſelf to 
make his challenges. And per Powel, juſt. Another reaſon 
of trials being had upon the diringas, was, to prevent an 
inconvenience that was frequent heretofore, for the defend- 
ants to caſt an eſſoign at niſi privs, when all was ready for 
trial; for defendants being, by the ſtatute of Marlb. c. 13. 
to have but one eſſoign after iſſue joined; and upon the 
return of the venire facias, when the trial was not had upon 


that; but that was returnable above, the defendant muſt be 


eſſoigned above, and could have no eſſoign below upon the 
diſtringas, and ſo the miſchief was helped. Vide Bullock v. 
Parſens, Ld. Ram. 1143. 

Note There is a difference between no diftringas, and a. 
bad one; in the firſt, the want of a diſtringas is helped by 
the Hatutes of jeofails, but otherwiſe in the laſt, ps 
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F the party againſt whom a verdi ; is obtained on trial, 
or judgment on enquiry of damages, wiſhes for a new 
trial on inquiſition, he muſt move for the ſame within the 
four days, or before final judgment be ſigned. The motion 
muſt be made in the court ſupported by an affidavit of facts. 
If a new trial or inquiſition be denied, the party may af- 
terwards move, on a fimilar affidavit, to arref the judgment— 
but if a motion in arreſt of judgment be firſt made and re- 
| fuſed, you cannot afterwards move for a new trial. 

The four days for motions for new trials are incluſive, but 
in arreft of judgment excluſive. Burt v. Barlow. B. R. 19 

eo. 3. 

In G. B. a motion for a new wind cannot be made after 
the appearance day of the return of the habeas corpora juraio- 
rum, unleſs the rede of the motion be ſome matter 
diſcovered afterwards. 

Where verdicts have been given contrary to evidence, 8 
where there hath been no evidence at all to ſupport ſuch 
verdicts, the court hath granted new trials; but if there 
hath been a contrariety of evidence on both ſides, the courts 
have never granted new trials, notwithſtanding the judge 
(before whom the cauſe was tried) hath been of opinion, 
that the ſtrength and weight of evidence was againſt the 
verdict. Per MWilmot ch. juft. 3 Wilſ. 47. 1 Vilſ. 22. 

A juror on the principal panel was challenged, and after- 
wards ſworn on the tales by. a wrong name; and though no 
fault was found with the verdict, yet the court granted a 
new trial. Parker v. Thornton. Stra. 629. Ld. Raym. 1410. 

The courts never grant a new trial in penal actions. 3 
Will. 59 

The? courts will grant a new trial where there has been 
exceſſive damages given, but never where the damages have 
been thought to be ſmall. 2 Stra. 1051. 

If a new trial be granted for exceſſive damages, and the 
fake damages are given again, the court will never grant a 
third trial. Stra. 692. 

If in an action againſt two, one be acquitted, and the 
other found guilty, that defendant can have no new trial, 
Stra. 814. 

A new trial may be granted a ſecond time, if the reaſons 
for granting it are ſufficient. Per cur, in Godwin v. Gil 
bons one, Sc. Burr. 4 pt. 2108. 8 

e 
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New trials may be granted in ejetments, and after à trial 
at bar, Stra. 1105. 4 Burr. 4 vol. 2224. 2225. Ld. Raym. 
1358. BED | 
| The court granted a new trial, becauſe the verdict in a 
city was contrary to evidence, but refuſed to let it be tried 
by a jury of the county, till there had been a ſecond ver- 
dict, altho' it was ſworn that there was no poſlibility of a 
fair trial. Anon. 5 | | 

Ina declaration there was one count, that defendant gave 
a bribe, and another for corrupting by P. . Evidence was 
of corrupting by P. V. but verdict was for the plaintiff on 
the firſt count, and for defendant on the laſt ; and the court 
granted a new trial, as being againſt evidence, though they 
admitted, that if there had been only one count, it would 
have been good. Anon. ; 

A writ of enquiry was ſet aſide, becauſe 100 J. was given, 
when the defendant ſwore, that there was not 5 s. damages, 
which the plaintiff did not deny. B. R. Anon. 

The court will never grant a new trial upon the applica- 
tion of a party for want of evidence which he might have 
produced at the trial. Cooke v. Berry. B. R. 1 Vilſ. g8. 
T' he cauſe was at iſſue, and the record of ni; prius, habeas 
corpora and jurata, were all made up for trial at a certain ſit- 
tings; but the cauſe not coming on to be tried at that day, 
the plaintiff's attorney ought to have altered the record of 
niſi prius, writ and jurata, for a future day of fitting, but 
neglected ſo to do, or to reſeal the ſame, although apprized 
thereof ; ſo the cauſe was tried at a future day ; and it ap- 
peared on the face of the jurata, Sc. that the cauſe was tried 
after the day of niſi prius mentioned therein, and a verdict 
was for the plaintiff : and afterwards plaintiff moved to 
amend the habeas corpora and the jurata, and defendant mov- 
ed to ſet afide the verdict. On ſhewing cauſe why the 
amendment ſhould not be made, the court were clearly of 
opinion, that the trial was coram non judice, and diſcharged 
the rule; but awarded ex officio a venire de novo. 2 Wilſ. 144. 

The court will never grant a zew trial againſt the equity 
of the caſe, though the verdict be againſt evidence. Anon. 
B. R. nor in hard actions. | | 
A mation was made for a new trial in an action of crim, 
can. grounded on an afidavit, that the plaintiff was before 
married to another, then alive; and becauſe the witneſs 
was of an infamous cha acter. Per cur. This ſhould have 
been proved, and is no ground for a new trial. Anon. 

Ihe courts will grant a zeto trial for miſdirection of the 
judge wao tried the cute in point of evidence, 2 Wilſ. 
2735 | 
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32⁰ Ok new Trials. 
After a verdict on the honeſt and juſt fide of the cauſe, 
the court will ſupport it if poflible, and not grant a ne 
trial. Gaſlin v. Wilcock, C. B. 2 Will. 302. | 
A new trial was granted, although there was evidence on 
both fides, becauſe all the witneſſes ſubſcribing to a releaſe 
were not called and examined at the trial. 3 Hf. 38. 
On two iſſues in covenant, one was clearly with the de- 


_ fendant, on the other a contrariety of evidence, and verdi& 


for defendant, although, in the opinion of the judge, the 
weight of evidence was with the plaintiff. New trial refuſ- 


ed. Per Wilmot ch. juſt, It could not have been ſent to 


be tried again upon one of the iſſues, but it muſt have gone 


back on the whole record, viz. upon both the iſſues, and as 


one iſſue is clearly with the defendant, there is no pretence 
or foundation for a new trial on that iſſue; and he cited 
Rowland v. Vanklaken. C. B. Eaft. Term. 1 Gee. 1. from J. 
Tracy's notes, where it was ſo determined. Vide Barnes 

6. | 
yn iſſue out of four was againſt evidence, and the court 
granted a new trial, not only as to that iſſue (for that they 
ſaid cannot be) but for the whole. Rex v. Pool. Eafl. 1734. 

In ſuch caſe the iſſue found muſt be a material one: for 
if out of three iſſues two were found againſt evidence, yet if 
the material iſſue in the cauſe be agreeable to evidence, the 
court will not grant a new trial. Dexter v. Barrowby. Eaſt, 
25 Geo. 2. „„ ge . ; 

In an action for a libel, the jury found a verdict for de- 
fendant, which the judge reported to be againſt evidence; 
but ſaid, he ſhould have been ſatisfied with half a crown 
damages, Whereupon B. R. refuſed a new trial; ſaying, 
it was no matter of contract, no ſpecial damages laid cc 
proved, but only a vindictive action; and counts of juſtice | 
are not to aſliſt the paſſions of mankind. Burton v. Thamp- 
fen. Mich. 32 Geo. 2. | 

The courts will never grant a new trial, becauſe the ver- 
dict was taken on a wrong count, unleſs ſome injury would 
otherwiſe enſue. B. R. Anon. 

After a nonſuit by order of the judge at ni privs impro- 


. perly, the court granted a new trial without coſts. 3 il. 


146. 338. | | 
In ejeciment the courts will ſeldom grant a new trial where 
the verdict is for the defendant, becauſe the plaintiff may 


bring a new ejectment; but where it is for the plaintiff a 


new trial is often granted, for the conſequence of not grant- 
ing a new trial is che alteration of the poſicſſion of the pre- 


miſſes. 


The 
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The court ſet aſide a writ F enquiry becauſe the jury was 

returned by the plaintiff's attorney. Anon. B. R. 
In an action for falſe impriſonment of a tavern-keeper for 
a few hours, 300 J. damages were given by the jury, which 
the court thought not exceſſive, and W to grant a new 
trial. 2 Vilſ. 160. 

In a like action for impriſonment of a journeyman printer 
for about fix hours, 300 J. was thought not exceſſive dama- 
ges, and new trial refuſed. 2 Will. 205, 

In a like action againſt the king's meſſengers for impriſon- 
ing plaintiff (an attorney) for ſix days, and for entering his 
houſe, and rummaging his deſks, books, and papers, under 
2 ſecretary of ſtate's warrant, 1000 J. damages not thought 
_ exceſſive, and a new trial refuſed. 2 Vilſ. 244. 

In a little aſſault and battery, in a diſpute about the pro- 
perty of a turtle, between two gentlemen, citizens, 200 /. 
damages not thought exceſſive, and a new trial refuſed. 

2 Wilſ. 252. 

In an action for debauching plaintiff's daughter per quod, 
&c. the court refuſed. a new trial; moved for on account of 
exceſſive damages. Anon. 

The plaintiff, a baronet and member of parliament, reco- 
vered 10,000 /. damages i in an action on the caſe for a mali- 
cious proſecution, vix. indicting and trying him for felony at 
the Old Baily. The court, on motion for a new trial, on 2c- 
count of exceſſive damages, refuſed to grant it, Sir Alexand- 
er Leith v. Pope. Mich. 20 G. 3. C. B. 

Five hundred pounds damages were given in an action for 
crim. con. defendant being a clerk only in an office during plea- 
ſure, at 501. per annum. New trial refuſed. And the court 
faid, new trials are never granted in caſes turning upon cir- 
cumſlances, which are ſtrictly and properly within the province 
of the jury. Burr. 4 pt. 1 Vel. 6cg. 

A new trial was granted, becauſe a matetial letter was 
diſcovered after the trial. Ann. B. R. 

Though the ground of a verdici for the plaintiff be wrong 
yet if no injuſtice be done to the defendant, or if the plain- 
tiff can by another form of action recover as much, the 
court will not grant a nw trial :—But otherwife, whaw in- 
juſtice is done him by it, and. if it be not clear that the 
plaintiff may recover as much by another form of action. 
4 Burr. 2 Vol. 936. 

The court will not grant a new trial, even where the 
jury have found for the defendant againſt evidence, if the 
plaintiff appears to have received no real injury, and the 
damages (if the verdict had been for the plaintiff) would 
have been but a mere trifle. 4 Barr. 2 Vu. 665. 

Vox. I. 5 Exceſſi ve 
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Exceſſive damages were given on a writ of enquiry, for a 
militia-man againſt his colonel, who had ordered him twenty 
laſhes; but the court would not ſet it aſide, becauſe the 
colonel had ated arbitrarily, malo animo, and was well able 
to pay them. 4 Burr. 3 Vol. 1846. | 
There was a verdict, and new trial granted, and then the 
record of niſi prius was made up with an appearance and 
plea of a different term from the former record, and verdict 
again for the plaintiff; which, on motion, was ſet aſide, 
it not being the ſame iſſue that was directed to be tried 
again, And though a new trial was granted, yet it ought 
to be upon the old plea, Harper v. Davy. B. R. Ld. Ray. 
510. Carth. 498. | | | 
A new trial is ſeldom granted but upon payment of coſts: 
but this is in the diſcretion of the court. 

The court will not grant a new trial, after the merits 
have been tried, though the pleadings are not ſo proper as 
they might have been. PA 

A new trial was granted, becauſe the foreman of the jury 
had declared, that the plaintiff ſhould never have a verdict. 
Salk, 645. | + 5 

Where a new trial is granted for miſbehaviour of the 
jury, it ſhould be certified on record by the judge. Anon. 
FP : | | 


Verdict for the plaintiff, and on motion for a new trial, 
the court were divided in opinion; and therefore, no rule 
being made, plaintiff was at liberty to ſign final judgment. 
Cartleage v. Eyles, bart. Barnes 4.42. t 

The cauſe was tried before a judge of another court, and 
on motion for a new trial, ſuggeſting the verdict to be 
againſt evidence, relying on*the judge's certificate. Per cur. 
In this caſe, it being tried before a judge of another court, 
an affidavit of what paſſed at the trial muſt be produced as 
a neceſſary foundation for this motion. Barnes 447. 

If the ſheriff, on the execution of a writ of enquiry, 
admits improper evidence to be given, whereby the damages 
are leſſened, the court will fet aſide the inquiſition, and 
give plaintiff leave to execute a new writ of enquiry. 
Vide Barnes 448. © . . 

A verdict was ſet aſide, becauſe one perſon anſwered to 

another's name, and was ſworn a juror. Barnes 453, 455. 
— The verdi& by eleven jurors only, is no verdict, and 
not amendable, When a ſuit is reſerved at ai. pri. for the 
opinion of the court, which is a practice introduced in lieu 
of a ſpecial verdict, the verdict ought always to be for the 
plaintiff, And the rule of nf privs ought to be to the fol- 
lowing effect, That if the court ſhould be of opinion 0 
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the defendant, that then judgment of nenſuit ſhould be 


entered, otherwiſe the defendant could have no remedy in 
caſe of the plaintiff's death. Barrcs 4509. | 
The venire facias was awarded by miſtake, returnable on 
the morrow of the aſcenſion, inſtead of eight days of the pu- 
rification. The defendants, though their witneſſes attended 
the aſſizes, made no defence at the trial, but / confeſſed 


leaſe, entry, and ouſter, and ſuffered plaintiff to take a ver- 


dict, relying on the miſtake in awarding the venire, re- 


turnable at a day ſubſequent to the aſſize, till after which 


return, and default made by the jurors, there could be no 
niſi prius. The jury proceſs was made returnable at a pro- 
per day. And, on motion, the court held the variance 
material on the authority of two caſes cited by the plaintiff's 
counſel. Baftard v. AP againſt Bartlett. Trin. 3 Geo. 2. 
Dale againſt Holmes. Mich. 4 G. 2. in B. R. Verdict ſet 
aſide on payment of coſts. Barnes 460. | | 

Want of due notice is a proper ground for a motion for 


a new trial: But the defendant is precluded, if he appear 


at the trial, and makes defence. Salt. 646. 
A material witneſs for defendant concealed himſelf in the 


plaintiff's houſe, to avoid being ſerved with a ſubpœna, by 


which the plaintiff obtained a verdict; but the court ſet it 
aſide without coſts, it being unreaſonable for the plain- 
tiff to carry the cauſe down to trial, when ſhe knew the 
defendant could not make a defence. Mentpaſſon v. Randle, 
H. 20 Geo. 2. Bull. Ni. Pri. 328. | 

On motion for a new trial, the uſual way is to grant a 
rule to ſhew cauſe; and then the puiſne judge of the court 
ſpeaks to the judge who tried the cauſe, (if of another 
court) and obtains a report from him of the trial; and 
alſo a ſignification of his ſentiments on it. If the judge 
declares himſelf ſatisfied with the verdict, it hath been uſual 
not to grant a new trial, on account of its being a verdict 
againſt evidence. On the other hand, if he declares himſelf 
diſſatisfied with the verdict, it is pretty much of courſe to 
grant it. . | | 

If a verdict is ſet aſide, and a new trial granted, there is 
no occaſion to have the record of ni prius re-ſealed, or to 
have freſh ſtamps; for the king having been once ſatisfied 
for the duty on the record, no other need be paid, as mit is 
not compleat till judgment entered up, and the firſt ver- 
dict not being ſatisfactory to the court, is quite expunged ; 
and the record remains as if no trial had ever been. 
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Of docquetting the e Rolls 
and carrying in the Rolls. 


HEN the roll, containing all the proceedings had 

in the cauſe, with the final judgment had there- 

upon, is made out in manner before- mentioned, under the 

title judgment, how to be entered,“ the lame ought 

regularly to be filed in the. treaſury of the court, that it may 
be referred to on occaſion, 

And for the better finding the ſame; a docquet thereof 
muſt be left with the clerk of the judgments, who enters 
the ſame in alphabetical order, by the defendant's ſurname, 
in a book kept by him for that purpoſe. To make this 
docquet, you get a number for your roll, from the nt privs 
office, in Gy: fireet. , The docquet paper is drawn as 
under. 

The entry of 4. B. gentleman, of Michaehmas term, 
20 Geo. 2. 


Miata, Ke. Judgment in caſe (or whatever) 
it is) between Fohn Box, plain- 
tif, and William Maule, de- f Roll 708. 
fendant, for 50 J. damages, and | 
coſts, 21 /. 10 3. 


And if the attorney has more to enter, they are entered 


in due order. | 
This paper, with the roll, which 1s numbered at the 


bottom in this manner : < 


| Stormont and Way. 

Roll 568: : | 
is taken to the 5 of the judgments, who marks the 
roll, pay for docquetting three ſhillings, and then carry it 
to the n/i prius office in Gray - Inn, where it is to be filed 
in the treaſury. 

Fide the oppoſite . Stat. 4 5 N. & M. c. 
20. 


In the margin of the roll, the actual day of ſgning 


the judgment muſt be put, 
By 
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Of docquetting the Judgment Rolls 
and carrying in the Rolls. 


F ] \HE ſame in this court. 


When the roll is carried in to the prothonetary, you muſt 
docquet the ſame on the common docquet, in the office, in 


this manner: 


We informed in debt, [as the caſe is] 

Middliſex.  Lickbarrow for Thompſon. J 3 

„ ie for Harris. Roll: 40. 
| And if the attorney has more rolls to enter in the ſame 
county, he enters them in ſucceſſive order. 


Says nothing in caſe, 


[ Maddin. Same for James. Ro | = 
e Hodgſon for Hoare. F Roll 731. 


Upon receipt of the rolls, the prothorotary delivers the 
| ſame over to the clerk of the warrants, who is to inſpect the 
ſame, and eſtreat all fines and amerciaments againſt ſheriffs | 
and others, that he ſhall find amongſt the faid rolls, and 
then to deliver them to the clerk of the eſſoigns, who doc- 
quets them, binds them up, and carries them to the trea- 
ſury at Weſtminſter. | 3 | 


The ſtat. 4 5 NM. tf M. c. 20. entitled, © An act for 
the better diſcovery of judgments in the courts of King's 
Bench, Common Pleas, and Exchequer, at TPeflminſler ————_ 
Provides firſt, in what manner, and at what time, judg- 
ments ſhall be docquetted, by the reſpective officers, in 
books for that purpoſe, that the ſame may be ſearched for 
by any one, paying for the ſame ; and upon neglect of the F 
I Y 3 | est, 
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By Reg. Mich. 5 Ann, Attornies ſhall bring in the rolls of 
every Trinity, Michaelmas, and Hilary terms, and file the 
ſame before the eſſoĩign day of the ſubſequent term; and the 
rolls of every Eaſler term before the firſt day of the ſubſe- 
quent Trinity term. „ | 

But the cu/25 brevium, in indulgence of the clerk, attends 
the day but one before every term, to receive and file the 
rolls. He uſed, formerly, to attend the day before Trinity 
term, for that purpoſe; but now he attends only the day 
but one before Trinity term to receive and file their rolls. 
| Defendant gave a warrant of attorney to confeſs judg— 
ment, and died within a year after, in time of vacation, 
before the effoign day of the ſubſequent term, which was 
Eafter. The attorney, after his death, entered up the 
judgment as of. the precedent term Hilary; but did not 
bring in the roll before the gn day of Eaſter term; and, 
on motion to ſet it aſide, the court held the judgment to be 
regularly figned, as of the precedent term, as the party 
died in the vacation, and it was a good judgment of ſuch 
precedent term, though it would not affect purchaſors, but 
from the time of ſigning. But as the roll was not brought 
in and docquetted before the &o;gn day of the ſubſequent 
term, it was irregular, For per cur. By the courſe and 
practice of the court, all the rolls of Hilary ought to be 
brought in before the eſſoign day of Eafter term, and made 
part of the bundle of Hilary; and it is for this reaſon, that 
what is done in vacation is looked upon as the act of the 
term preceding; and there cannot be a pof? terminum roll, 
received, without leave, upon motion, which the court 
does not grant, but when it appears, that no one will be 
prejudiced. For if this were to be allowed, the ſtatute of 
frauds, and the ſtatute of king WMWiblliiam for docquetting 
judgments, would be fruſtrated ; and therefore they diſal- 
lowed the filing it. Odes and NModward, Salt. 87, Ld. 
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officer, in ſuch caſe, gives the penalty of one hundred 
pounds, half to the party grieved, and the other half to any 
one who ſhall ſue for the ſame, Cc. Fo 
And by ſect. 3. No judgment, not docquetted, and 
entered in the books, as aforeſaid, ſhall affect any lands ar 
tenements, as to purchaſors or mortgagees, or have any 
preference againſt heirs, executors, and adminiſtrators, in 
their adminiſtration of their anceſtors, teſtators, or inteſtates 
eſtates. OE 
And by ſect. 4. gives the clerks of the judgments four 
pence, over and above their uſual fees for their trouble. 
Paſch. 5 W. & M. 6 Fac. 1. The ſeveral and refpec- 
tive officers of this court ſhail deliver in all their rolls of 
Trinity, Michaelmas and Hilary terms, to the cler, of the 
ehigns, before the eſſoign day of the ſeveral terms follow- 
ing; anll their rolls of Eaſter term, upon or before the ſirſt 
day of Trinity term following: and the officer who ſhall not 
bring or ſend in all his rolls of the ſaid ſeveral terms, at the 
times aforefaid, ſhail pay to the clerk of the efloigns for every 
roll brought in after the ſum of 12 4. | 
The plea-rolls of every term ſhall be brought in to the 
clerk of the eſſoigns three weeks after the end of the term 
following; and in deſault thereof, there ſhall be likewiſe paid 
to the clerk of the eſſoigns, for every plea roll brought in 


afterwards, 12 4. Paſch. 5 V. & M. 


1 Evcry 
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and carrying in the Rolls. 


If the yall is already carried in, which is often the caſe 
after iſſue joined, and before trial, and which the defendant 
may compel the plaintiff to do by ſerving him with a rule to 
enter the iſſue, the pęſtea or inguiſition, with the maſter's 
allecatur of coſts thereupon, is carried to the clerks of the 
ni prius office, and they will enter up the judgment on the 


roll. | 
On motion, a new roll was ordered to be filed, the for- 


mer being loſt; for there being a docguet of it made before 
it was loſt, it could be no deceit on purchaſors. Stra. 833 
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Every attorney that ſhall receive any roll, either plea or 
common, from the reſpective prothonatarits of this court, 
ſhall ſign, and ſet his name to ſuch prothonatory's book, 
from whom he ſhall receive the ſame; and no pr Aber 

ſhall deliver any roll, but to the proper hand of ſome 
known attorney, or cler of their reſpective offices. Paſ. 

Car. 2. 

2 Ns attorney ſhall carry any rolls of this court" into the 
— Paſ. 12 Fac. 1. Mich. 1649. Mich. 1654. Paſ. 
ar. 2 
1 — attorney of this court, that ſhall receive any roll 
or rolls as aforeſaid, plea or common, of any Eafter term, 
ſhall bring the ſame into the office from whence he received 
it on or before the firſt day of the next Trinity term. 
And the rolls received of any Trinity term, ſhall be brought 
into ſuch office, on or before the feaſt day of St. Michael 
the archangel next enſuing the ſame term. 

And the rolls received of any Michaelmas term, ſhall be 
brought into ſuch office, on or before the foxth day of Janus 
ary next enſuing. 

And the rolls received of any Hilary term, ſhall be 
brought into ſuch office by the 2 of four days before the 
feaſt day of Eafter next after che ſaid term. Pa,. 34 Car. 2. 

The prothonotaries, on delivering the common rolls to the 
clerk of the warrants, are alſo to deliver a note of the rolls 
that are wanting: the ſame note to be ſubſcribed by the 
clerk of the warrants, and redelivered to the prothonotary ; 
and the cler æ of the warrants, on delivering over the common 
rolls to the cler# -4 the eſſoigns, is to take the like note from 
the clerk of the eſſoigns of the rolls wanting. Mich. 1654. 

The clerk of the efſoigns ſhall not deliver out any poſt rolls, 
or othec rolls of this court, to any attarney or clerk of this 
court, but to the reſpective prothonotaries, and other offi- 
cers of this court, that have a right to ſuch rolls. Paſ. 

234 Car. 2. 

- The clerk of the Kir ſhall, a fortnight within every 
term, lay before the court an account of what rolls are 
wanting, that ought to have been brought i in according to 
the ſaid rules, together with the attornies names who took 
them out of the ſaid offices, that this court may proceed as 
they ſhall think fit, againſt ſuch perſons as ſhall not have 
brought in their rolls according to the ſaid rules, Tr, 
2 Geo. 1, 
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| 1 EN: Jjutignunt: is ſigned, the plaintiff is at li- 
berty to ſue out execution. ä 
„ eee is founded upon the judgment, a is a 
writ directed to the ſheriff, from the court in which the 
judgment was given; and is ſuppoſed to be granted at the 
requeſt of the party at whoſe ſuit it is, to give him ſatisfac- 
tion of the judgment which he has obtained. 
There are three ſorts of executions generally i in uſe at this 


day, upon judgments in perſonal actions, either of which 


the party has his election to follow; but he cannot purſue 
two: ſorts of execution at one and the ſame time. 

The higheſt ſort of execution, which can be taken out, is 
that of a capias ad ſatisfaciendum: 

The ſecond, an eiegit; 

And the third, a fieri 'facias. 

The capias ad ſatisfaciendum, is a writ directed to the 
ſheris, commanding him to apprehend the defendant, and 
thereby he may be deprived of his liberty, till he make the 
ſatisfaction awarded For neither the ſheriff nor the court 
can admit him to bail; and therefore, when he is once in 
cuſtody upon this writ, no other ſort of execution can be 
ſued by the plaintiff againſt his property. But if he ſhould. 
happen to die, while charged in execution upon this writ, 


the plaintiff may, [by the ſtat. 21 Jac. 1. c. 24.] after his 


death, fue out other execution againſt his lands, . or. 
chantels. at his election. 

This writ, as well as any other executory proceſs, may 
be ſued out alſo for coſts obtained by the defendant againſt 
the plaintiff," where a judgment of 1 nonſuit, 
c. is had againſt him. 

Regularly the writ of capias ad {atisfaciendum cannot be; 
ſued out after the judgment, in a perſonal action, but where a 
capias ad reſpondendum was the original proceſs, [ 3 Co. 12. a. ] 
and that was anciently in actions of treſpas vi et armis only ; 
but as a capias ad reſpondendum has been given by various 
ſtatutes to almoſt every perfonal action, proſecuted by ori- 
ginal writ, a capias ad in. has become an ay d 
proceſs in them alſo. - - | 

Do upon all actions by bill in 1 R. a capias ad ſatisfa- 
ciendum lies in execution. 

The elegit (fo called, becauſe it is in the election of the. 
plaintiff to ſue it out or not) was given as an executory 
proceſs, by the ſtatute Meſim. 2. c. 18. By this writ, the 
ſneriff is commanded to take and deliver to the plaintiff, 


the defendant's goods and chattels upon reaſonable appraiſe- 
I ; ns 
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ment and price; (except his oxen and beafts of the plough) 
and if his goods and chattles are not ſufficient to ſatisfy the 
debt or damages awarded, then the moiety of his lands 
and tenements, which he had at the time of the judgment 
given, is alſo to be delivered, until out of the rents, iſſues, 
and profits thereof, the debt and damages are levied, or 
till, the defendant's term therein be e as uf he be 
only tenant for life, or in tail. | A 
The freri facias, which is an old common lang pen of 
execution, is alſo a writ directed to the ſheriff; commanding 
him, that he cauſe to be made of the goods and chattels of 
the defendant, the debt or damages recovered, and give the 
amount thereof to the plaintiff, 'T his; writ, and: another 
writ called a levari fucias, which commanded the :ſheriff to 
levy or make of the lands (i. e. of the iſſues, rents, and 
profits thereof) and chattels of - the "de efendant, | the; ſum re- 


covered, were the only common law proceſs of execution. 


But when the at. Weſim. 2. gave the elegit, the levari ſa- 


cias fell into diſuſe, and is now ſeldom ſued out, unleſs 
againſt eccleſiatics, after return made by the ſheriff, chat 
the defendant is dlericus beneficiatus, nullum hubuns laicum 
feodum; and then it is directed to the ordinary or: biſhop, 
who thereupon ſends: forth a ſequeſtration of the profits of 


the clerk's benefice, directed to the churchwardens, Ac 


to gather up the ſame, and pay them over to him that had 
the judgment, till the debt is paid. But this writ of ſe- 
queſtration muſt be renewed every term; and Kunden 
uſually takes bond to ſave him harmleſs. vt th 2 
' Theſe writs ſpecify the nature of the action, and the pps ba 
ment recovered; and differ in the return of them, as the 
action was by bill or original. For ail of which forms, ſee the 
Books of Entries. The forms of them are printed with 
blanks, and ca. ſa.'s and f. fa.*s may be had at the ſtationers, 


neither of which need be ſigned, but they muſt be. ſealed, 


for which 7 4. is paid. Elegits are ſued out of the office, and 
are both ſigned and ſealed, for which 135. 8 d. for ligning, 


and 7 d. for ſealing is paid. „ lee 
If the party ſues out a cg. /a. at firſt, and the defendant is 


apprehended and held in execution, no other proceſs can be 


ſued out againſt him. Bur as the defendant might, by-this 


proceſs, undergo a perpetual impriſonment for. life, the le- 
giſlature has humanely provided by the Stat. 32 G. 2. c. 28. 
that if a defendant charged in execution, for any debt lefs - 


than 100/. will ſurrender all his effects to his creditors, 


(except his apparel, bedding, and tools of his trade, not 


in the whole amounting to the value of 10/7.) and willmake, 


oath of his punctual compliance with the ſtatute, the pri- 


loner may be diſcharged, unleſs the creditor inſiſts upon 
| daeetaining 
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detaining him, in which caſe, he ſhall allow him 23. 4d, 
per week; to be paid on the firſt day of every week; and, 
on failure of ſuch regular payment, the priſoner ſhall be 
diſcharged. Vet the creditor may, at any future time, 
haye execution againſt the lands and goods of the defendant, 
though never.more againſt his perſon. 

A capias ad fatisfaciendum lies not againſt peers of the 
realm or their wives; except upon a ſtatute ſtaple, or ſtatute 
— — upon the ſtatute of Acton Burnell, 11 £6, 1. and 

| 8. Di t VA. Sos] 

"ons does 2 capias ad 6 lie againſt executors or 
adminiſtrators, for the debt of the teſtator or inteſtate, except 


⁊ devaſiavit is returned, and then a ca. ſa. lies nn their 


bodies, ar a f. fa. againſt their goods. 
If upon an glegit ſued out, the party had no lands to be 


delivered, and the goods and chattels levied thereby are not 


ſufficient to' pay the debt, Sc. a ca. fa. may then be had 
after the-e/ege.,, 11.7 | 

So after a fe. ſa. ſued . l if all the goods 
and\chattels. are not ſufficient to ſatisfy the judgment recover- 
ed, a ca. ſa. may then be ſued out. So that the body and 

may be taken in execution, or lands and goods, but 
not body and land too, upon any judgment between ahh 
and ſubject, by the courſe of the common law, _ 

An elegit lies againſt peers, of the realm as well as others. 
And alſo: againſt, executors and: adminiſtrators, upon a de- 
va/tavit returned. 

„Upon an, elegit, the ſheriff 2 take an inquiſition, by 
twelve men, and the lands muſt be deſcribed with certainty, 
and the moiety ſet out by metes and bounds, and no more 
than 8 delivered. But if the goods and chattels 
ate ente the \opght not to take an inquiſition of the 

1 oor plas lies as well et peers as others; and 
againſt, executors and adminiſtrators, with regard to- the goods 


| of, the deceaſed. 


«+; If a party ele to have an "legit, the l way is to 


award elegits upon the roll, which he may do into as many 


counties as he pleaſes; and then he has no occaſion to ſue 
out teflatum elegits, if the defendant has no lands or aſſets 
in that county where the elegit was awarded, But it is 


ſaid, that if a party awards an elegit into one county, ex- 


tends the Jands. upon the writ, and afterwards files it, he is 


barred, and cannot ſue out an * into any _ 
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When to be ſued out, and by. whom. - | 


£4 


Xetmtion may be ſued out immediktedy age judgment 
E ſigned, and before it is entered. Au. Pract. 250. Law 
of Executions 43. , gE „ , A gu⁰,jẽ, 

If execution is not ſued out within a (nu after the Tully 
ment, the judgment muſt be revived by ſeire facias, and 
judgment thereon muſt be obtained; before execution/can 
be ſued out. Att. Pra. 374. Sed vide Pi, in whas Safes. 
it may be ſued out without a ſci. fa. © 
VMWote, The year is to be computed from the day: of an. 

ing the judgment. Barnes 197. 8 
If either party die, before execution ſued, out, it cannet 
be ſued out, till ſcire facias ſued out by or againſt the re- 
preſentative of the party, and 1 N Ai. Prat. 
374. King's Rep. 10. 03, igel 

If error be brought, and the judgment, is affirmed, the 
plaintiff may take out execution without a ſcire Lorias, 
though the year and day are paſt fince the n Laib 


of Ex, 4 45. Att. Prac. 71 K 4k 11} 413 407 7 IP - (J'S. 


If a judgment is affirmed on error in Cam. Scacc. bo 
terwards another writ of error is brought on the award of 
execution, this is no Super ſedeas we che erecutieh-s ' Salk, 
262. 5 182 22 W X if 

n treſpaſs againſt four—deferdinies brouZhs error in Cam. 
Scacc. and then the writ abated by the death of one. As 
other writ was brought, and that abated by the death of an- 
other: and no new writ being brought, the plaintiff ſued 
out a ca. ſa. without reviving the judgment by ſtirs facrds; 
which the court held to be good, as there was no need to 
revive the judgment, as that was 'ſufficiently' revived by 
the writs of error. But they held, that where a writ of 
error determines by abatement or diſcontinuance, the judg - 
ment is not again in B. R. till there be a remittitur entered; 
for, without ſuch remittitur, it cannot appear to the court 


of B. R. but that the writ of error is ſtill depending in 


Cam. Scacc. and for want of this, the execution Was ne 

neous, but not void. Salk, 2614. 2 nee 
If the defendant dies after the writ of -Exdout]on: i tales 
out, and before it is executed, yet it may be executed on 
his "goods i in the hands of his executors. or adminiſtrators. 
Law of Ex. 46. Att. Pract. 233. Pratt. Reg. 215! NEE 
If the plaintiff dies after a f. fa. ſued out, yet it may be 
executed notwithſtanding his death. Cro. El. 459. And 
his executor or adminiſtrator ſhall have the money. bid, 
And if the plaintiff has made no erbeuten or admifliſttation 
* | 1 is 
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is not yet committed, the money muſt be brought into 
court, and there depoſited until, &c. Ney 73. Vide Ld, 
Ray. 1073. 5 0 : | 
If an executor has ſued out an elegit, upon a judgment 
recovered by himſelf, and before the debt is levied dies in- 
teſtate, the adminiſtrator de bonis non ſhall take advantage of 
it. But otherwiſe, if he dies before executizn ſaed out. 
Bil. 
Treſpaſs and judgment againſt four, in C. B. error in 
B. R. and one died, whereby the writ abated, and there- 
upon plaintiff took out a ca. = againft all four. Per cur. 
1. The writ of error is abated. 2. If execution had been 
taken againſt three only, it had been erroneous, becauſe 
not warranted by the judgment. 3. If execution had not 
been ſo long delayed by the writ of error, ſo that it might 
have been re/ted, of the fame term as the judgment, then 
the death of one had not been material, becauſe ſubſequent 
to the ze/le. 4. This execution is wrong, and muſt be ſu- 
perſeded, becauſe the death of the party does not appear by 
matter of record to the court, and, till apprized of it, they 
are bound by the writ of error. $5. In this caſe, no need 
of a ſci. fa. which is only neceſſary in caſes where a new 
perſon is to be better or worſe by the execution; then, 
there muſt be a ſci. fa. becauſe, being a ftranger, he muſt 
be made party. — But where execution is neither to charge 
or benefit any new party, as in this caſe, where there is a 
ſurvivorſhip, it is not neceſſary; for there is no reaſon 
why death ſhould make the condition of the ſurvivors better 
than before. Salk. 319. "Ld. Raym. 244. : 
Defendants had delayed plaintiff, by bills in Chancery for 
injunctions, and by obtaining time for payment, &c. and upon 
the plaintiff's ſuing out execution above a year after judg- 
ment, without a ſcire facias, the defendants moved to ſet 
aſide the ſame, for irregularity. Per cur. The rule of 
reviving a judgment, above a year old, by ſcire facias, be- 
fore ſuing out execution upon it, which was intended to 
prevent a ſurprize upon the defendant, ought not to be 
taken advantage of by a defendant, who was ſo far from be- 
ing ſurpriſed by the plaintiff's delay, that he himſelf has 
been trying all manner of methods whereby he might de- 
lay the plaintiff; and therefore, they not only diſcharged 
the rule, but with coſts. 4 Burr. 660. — Though ſaid in 
Barnes 132. Att. Pract. B. R. 371. that if not taken 8 
S's A within 
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within a year, there muſt be a ſci. fa. though the plaintiff 
was. ſtopped by injunction. So is Salk, 32 2—2ꝛ2. 

If a writ of error abates by motion, the court muſt be 
moved for leave to take out execution; but if it abates by 
reaſon of variance from the record, ſo that the record is 
never removed, no need of motion. Salk, 264. If 

After a writ of error is non-praſſed, the court, on motion, 
will give leave to take out execution, though a ſecond writ 
of error is brought. King's Rep. 243. 9 

A writ of error is an immediate ſuper/edeas. 

But if bail in error is required, and not put in aur days 
after the writ of error delivered, and a ſuperſedeas obtained 
thereon, the plaintiff may take out execution. At Prat. 
Cob l.. 5 | 

If ſeveral bring error, and one dies, there can be no 
execution without leave on motion. Att. Pratt. 429. 
King's Rep. 159. 

It a writ of error abates by the death of the chief juſtice, 
the plaintiff cannot take out execution without leave of the 


court. Prad?, Reg. 195. 1 Barnes 139. King's Rep. 


' 3» 4. St 

: But where the writ of error not being returned and ſigned 
by the chief juſtice, became ineffectual by his death, the rule 
to ſhew cauſe, why plaintiff ſhould not be at liberty to take 
out execution, was made abſolute, Dyer 173. Barnes 
201. INE | 1 

Execution cannot be taken out after error allowed, and 
bail; though the writ of error was ſpent before judgment 
ſigned. 1 Barnes 195. — But if final judgment be not ſign- 
ed till a ſubſequent term after error allowed, this is re- 
gular. 1 Barnes 132. Ee We 

If the writ of error is returnable the eſſoign day of the 
term, and judgment ſigned the ſame term, execution can- 
not be ſued out.., 1 Barnes 134. | 

But if an action is brought on a judgment, pending a writ 
of error, and judgment obtained on that action, the plain- 
tiff may take out execution on the ſecond judgment, unleſs ' 
the defendant moves the court before the ſecond; judgment 
obtained. 1 Barnes 140, 143. Barnes 203. 

In C. B. if plaintiff bring debt on judgment, he cannot 
take out execution on that judgment, till he has diſcon- 
tinued his action. 2 Barnes 169. Though it is ſaid in Att. 
Pratt. B. R. 254, 5. that in B. R. he may. Sed 7. 

| After 
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After execution executed, the court cannot enquire into 
the quantum of debt and coſts. 2 Barnes 162. v2 

If there be a ceſſet executio upon the judgment for a year, 
the plaintiff may have execution, after a year and day, 
without a ſe. fa. Att. Prac. 371. | 

If an admini/trator, durant. minor. tat. recover Jud gment, | 
and afterwards the executor come of age, he thay have a 
ferre- facias on this recovery. Law of Ex. 7. 

If baron and feme executrix. obtain judgment, and the 
feme dies, the baron cannot have W but admini fra- 
tor de bonis nun. 

So if they obtain judgment on a «ſei facias.- Oro. Car. 
44 ³ 

But where baron and feme recover land and damages, 
and baron dies, the feme ſhall have execution of damages. 
Law of Ex. 8 

So if baron and feme recover judgment in clad of the 
feme, and ſhe dies, baron ſhall have execution. Law of 
£x. 10. 

An executor may revive judgment, but cannot take out 
execution, pending a writ of error. 2 Barnes 347. 

In debt, if the defendant acknowledge the action for part, 
and for reſidue pleads to iſſue, the plaintiff ſhall not have 
execution, for what is acknowledged, till the iſſue is tried, 
unleſs he releaſe the damages. If he be nontuit on che 
iſſue, he ſhall have execution after for what i is acknowledged. 
Law of Ex. 44. 

If after judgment there i is an agreement between the par- 
ties that execution ſhall not be taken out till the next term, 
and it is ſued out before, the court will let aſide the pro- 
ceedings. 1 Mod. 20. 
| If no execution has been taken out on the judgment on a 

ſeire facias, one execution may be ſued out, for debt and 
coſts and damages in the original action, and for the colts 
of a non-pros of a writ of error. Att. Pratt. 440. 

If the defendant is taken on a ca. ſa. and bail in error 
afterwards perfected, the perſon ſhall be diſcharged ; but in 
caſe of a fi. fa. the proceedings, ſo far as the ſheriff has 
gone, muſt ſtand. 2 Barnes 175. | 
| Upon a judgment obtained, and all ies living, if a 
F. fa. ca. ſa. or legit be ſued out within the year, and re- 
turned and entered upon the roll, the ſanie may be continued 


down from term to term, to "the time of the execution 
thereof, 
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| thereof, although after the year, and ſhall be as good as if | 


the had been revived by ſcire factas. TY 
ithin a year after judgment, plaintiff ſued out a F. fa. 


in Eafter term, 1757. returnable Cras Aſcenſ. in the ſame 


term; and continued it upon the roll till Trinity, 1758, 


by vicecomes non miſit breve; and defendant being taken in 


the ſame term by a ca. /a.. iſſued on the judgment, it was 
moved, that this was irregular, there neither being any 


ſeire facias to revive the judgment, it being above a year old, 


nor any execution returned by the ſheriff to warrant the en- 
try of the continuances on the roll. Per cur. C. B. The 
defendant muſt be diſcharged, and plaintiff pay the coſts of 
the application; as it is irregular to continue the execution 
on the roll which was never returned or filed. 2 lf. $2. 
Defendant was taken on a ca. ſa. and diſcharged by 
plaintiff's conſent; and above a year after the plaintiff ſued 
out another ca. ſa. without continuance upon the-rol] ; and 
it was ſet aſide notwithſtanding a written agreement. 2 
Baraet #63; © Re pn, 
Several years after judgment an award of execution was 
entered, as of the ſame term with the judgment, and con- 
tinued down and executed without a ſcire facias, and held 
well. Att. Pratt. 248, 37 2. Carib. 283332. 
In C. B. it ſeems neceſſary that a writ ſhould: be actually 
ſued out, purſuant to the firſt award. Vide 2 Barnes 172. 
But where on a rule to ſhew cauſe, why a f. fa. ſhould 
not be ſet aſide, the judgment being above a year old, and 
not revived by ſcire facias, nor any continuances of af, fa. 
entered on record : the plaintiff having, before cauſe ſhewn, 
entered the continuances, and producing intervening writs 
of f. fa, to warrant the ſame, the rule was diſcharged, 
Rich. Att. Pract. C. B. 234. 1 BY | 
On an old · judgment not revived by ſcire facias—Plaintiff 
took out a ta. /a. and on defendant's application, to the 
court to ſet it aſide as irregular the plaintiff produced a 
roll whereon continuances were entered of a ff. fa. ſued 
within the year, with a vicecomes non miſit breve, and an 
award of a ca. ſa. ; but it not appearing, that the firſt fñl. fa. 
or any other was returned, the continuances were deemed 


inſufficient to ſupport the ca. ſa. on an old judgment not 


revived—and defendant was diſcharged with coſts. Barnes 
2 : N n 


A ſcire facias to revive a judgment, or award of execu- 


tion, muſt be in that county where judgment is recovered, 
Vol. I, 2 or 
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or execution awarded; and an execution was ſet afide be- 
cauſe the ſcire facias was in a wrong county. Barnes 207. 

A man may award, on the roll, elegits into as many 
counties as he pleaſes, and execute all or any at his leiſure ; 
but it is ſaid, that if he awards an egit into one county, 
extends the lands upon the writ, and afterwards files it, he 


is barred, and cannot ſue out an elegit into any other county. 


„Where, by inquifition on an elegit, it is found, that 


| the plaintiff was ſeiſed of the lands at the time the judg- 


ment was given, upon an ejectment [which muſt be] brought 
to recover the poſſeſſion; the plaintiff need only give in 


evidence the copy of the judgment, elegit, and inquiſition, 


thereupon filed ; and is not bound to prove the party ſeized 
at the time of the judgment ; and, if he was not ſeized, it 
muſt be proved by the other fide. „ | 
If a defendant ſurrenders himſelf, after judgment, in 
diſcharge of his bail, the plaintiff muſt charge him in exe- 
cution in two terms following, (the term in which he ſur- 
renders being one) or he ſhall be diſcharged on common bail, 
as if in cuſtody for want of bail upon an action, unleſs pro- 
ceedings be ſtayed by writ of: error, or injundtion. 
Defendant obtained a ſuper/edeas, for want of a declara- 
tion in an action of debt on judgment, and was afterwards 
taken in execution by a capias ad ſatisfac. iſſued after a year 
and day from the time of the judgment, without any ſcire 
Jacias to revive, Defendant brought his action for falſe im- 
priſonment, and plaintiff juſtified under the ca. ſa. Defen- 
dant now applied to ſet aſide the ca. /a. and it appearing 
that a capias ad reſpondendum only, and not a ca. ſa. had iſ- 
ſued within the year, there was nothing to warrant the con- 
tinuance of a ca. ſa. on the roll; and the rule was made 
abſolute to ſet aſide the ca. /a Martin v. Ridge, Barnes 
206. 5 — | * | 
Aſter error allowed, plaintiff brought an action on the 
judgment, and bail juſtified. Afterwards the writ of error 
was non- proſſed for want of tranſcribing the record. Plaintiff, 
without diſcontinuing his action on the judgment, took de- 
fendant's goods in execution by teſtatum fi. fa. which was 
held irregular; and the- writ ſet aſide, and reſtitution 
awarded, with coſts. Plaintiff will be at liberty to take 
out execution, after diſcontinuing his action on the judg- 
ment. Barnes 208. 20S | | 


Where 


*s 


* 


Where the Execution muſt be joint, and where 


it may be ſeveral. 


* 


3 Keb. 298. Ait. Prat. 254. Law of Ex. 7. 62. 2 


P6dVw!n ; 


But though a ſeire facias againſt bail be joint, yet execu- 
tion may be ſeveral. 1 Lev. 225. Law of Ex. 63. 
In popular actions there ſhall be but one execution for 


king and party. Law of Ex. 63. 


If two be bound jointly and ſeverally to A. and A, ſue 
them jointly, 4. may have a capias againſt them both, and 


the death or eſcape of one-ſhall not diſcharge the other: but A. 
cannot have a capias againſt one, and another kind of execu- 


tion againſt the other; becauſe, though they be two ſeveral 
perſons, yet they make but one debtor, when A. ſues them 


Jointly : but if A. ſue them — he may ſever them in 
their kinds of execution; though if once a very ſatisfaction 
be had of one, or againſt the ſheriff for an eſcape of one, 
the reſt may be relieved by an gudita querela, Hob. 59. 
Verdict againſt four defendants, judgment by default 
againſt the fifth, error brought in the name of the fifth only, 
and on motion, the court gave leave to take out execution 
againſt the other four. 1 Barnes 141. Pract. Reg. 194. 


Judgment againſt two; one dies, the plaintiff brings a 


ſei. fa againſt the ſurvivor, and the executor of the other de- 
fendant ; the ſurvivor makes default, and the executor de- 
murs and had judgment, becaufe the court held that the 


perſonal lien ſurvived. Per Holt. Where a judgment is againſt 
| ſeveral, there the lien ſurvives; for as the land is not bound 
but in reſpect of the perſon, ſo in that caſe the party dying, 


his lands are unbound. If judgment be againſt two or 


three, the execution muſt be joint, and not againſt any one; 


and if three be jointly and ſeverally bound, the party muſt 


| ſue either all or one, and cannot ſue two, becauſe. neither 


Joint nor ſeveral : but where ſeveral become bail, the one 
may be ſued without naming the other, for they are ſeveral- 
ly bound. Cary v. Ward. Paſ. 26. Car. 2. 3 Keb. 298. 

If baron and feme are taken in execution, the feme ſhall 


Not be diſcharged. 1 Barnes 142. 
But if the feme only is taken, ' ſhe ſhall be diſcharged, 2 


Barnes 161. Pract. Reg. 208. 9. | | | 
But if baron and feme are taken in execution, and the ba- 
ron eſcape, unleſs the plaintiff will retake the baron, the feme 


ſhall be diſcharged, 1 Vent. 51, Att. Pract. B. K. 255. 
4 2 2 | In 
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F judgment be againſt ſeveral, execution muſt be joint. 


Rs, "if Erecurion.” 


| Where the Execution 2 * joint, and where 
IR it may be ſeveral. 


: a of, 


3 


17 trover, 'F there i is judgment and execution uni OY 


2 ron and feme; the court will not diſcharge the feme, unleſs 


there is fraud or colluſion between plaintiff and the end 
to keep her in cuſtody. Stra. 1167. | 

So in battery by defendant's wife of plaintiff's wife, the 
court will not diſcharge the wife who is only in execution, 
if it appears there is no deſign to ſcreen the huſband, Stra. 


1237. Hi: 149. Though ſaid in Cro. Car. 513. that if 


judgment be recovered againſt baron and feme for the con- 
tract, nay even for the perſonal miſbehaviour of the | feme 


F during her coverture, a capias ſhall iſſue againſt baron only. 


If judgment is recovered againſt baron and feme for the debt 


.- of feme dum ſola, . a capias may iſſue to take both baron and 


feme in execution. Moor 704. Barnes 203. 
But if an action is brought originally againſt feme dum 


ſola, and pending the ſuit ſhe marries, a apias. ſhall be 


awarded againſt her only, and not againſt baron. Cro. Jac, 

2 
2 Aaion againſt baron and feme for debt contracted by her 
dum ſola; after judgment againſt them, the bail rendered 
them both to priſon in diſcharge of bail, and on motion ſhe 
was diſcharged. 3 7/il/. 124. 

But where judgment and execution are againſt huſband 
and wife, ſhe ſhall not be diſcharged, but only where ſhe is 
in cuſtody upon meſne proceſs ; and when huſband and wife are 
rendered in diſcharge of bail after judgment againſt-them, 
they are in the ſame ſituation as if bail had never been put 


in, and not being charged in execution, the wife muſt be 


diſcharged out of priſon. 76:4. 

Action by baron and feme who were nonſuited, and feme 
alone was taken on a capras for the coſts, and ſhe was diſ- 
charged. Barnes 207. 

After judgment in a joint ee, plaintiff ſued a out ß. fa. 
againſt one only. He moved to ſet aſide the ff. fa. and to 
have reſtitution : on which plaintiff prayed to amend the ff. 
fa. by the judgment, and quoted Browne v. Hammond, Eaft. 
12 Geo. 2. The parties came to an agreement afterwards, 


without any determination. Barnes 210. 


Where 


"op 

* 

*. 
* 


Where Execution may 80. 


* you wane to have execution into a different county from 


that in which your venue is laid, it muſt be by a teſta- 
tum writ, whether a cg. ſa. or fi. fa. having firſt got an ori- 
ginal fi. fa. or ca. ſa. into that county where the venue is 
laid returned to ground the teſlatum on. Att. Pratt. C. B. 
234. The ſame in B. R. 


But the courts will not go into a nice; enquiry when the i 


f. fa. or ca. ſa into the original county was ſued out, but 
it is ſufficient to produce the writ returned. 2 Barnes 169. 


and it need not be hled before the teſtatum iſſues. 1 Barnes 


138. 


but the teſlatum part of the writ omitted and held bad, and 


the defendant diſcharged: and Lord Mansfield ſaid it ap- 
peared: clearly from Pra. Reg. and Barnes, to be m——— 


that it ſhould appear to be a te/iatum, for it did appear fo 
there on the record, and the court held, that it ſo appear- 
655 the writ was good without repeating it. Eat. 10 

e. 3. 

It b not ay to inſert the form of a  teftatum in a 
teflatum writ, ſo as that it may appear from the writ itſelf 
to be a teſlatum. 2 Vol. Rules and Orders B. R. and C. B. 79. 
Fraci. Reg. 210. 212. Barnes 129. 132. But there muſt 
be an award of a teſtatum upon the roll. 

Judgment in B. R. a ff. 1 into Lendon returned nulla 
bona, and a teflatum into Monigomeryſbire, to which the 
ſheriff returned that the writ of our lord the king does not 
run into Wales, but at the king's ſuit, or where he is con- 
cerned. Per cur. On a judgment in this court, execution 
may be awarded into Hales or a county palatine. ide Cro. 
Fac. 484. Cro. El. 445. 

That lands in Wales are pleadable here. Hetley 18. 20. 
21. 2 Bulſ. 54. 156. 

2. If the writ did not run there, yet the ſheriff, being an 
officer of the court, ought not to queſtion it, but to make 
return of the execution of it; and the ſheriff was ordered, 
upon a penalty, to return the writ as he would ſtand by ic: 
for ſheriffs in ales ought to execute Judicial writs, and the 
court has none to write to there, as in counties palatine, 
where they write to the chancellor or chamberlain, or warden 
of the Cingue Ports. An elegit may be executed in // ales, 
and why not a ff. fa.? If it could not, the party would 
be without remedy; for he cannot bring an action there 


upon this judgment; and he cannot outlaw the defendant, 
1 | been 


Y 


Ca. ſa. into Wiliſbire, and then a teflatum into London, 
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becauſe this i is on a bill of debt againſt an executor. 8 
per v. Blainey. Tr. 22 Car. 2. 1 Lev. 291. Kay: 206. 
Saund, 193. 2 Keb. 649, 657, 724. 

Motion to have reſtitution of goods levied by a ff. fa. 
out of B. R. in the county palatine of Che/er, denied. 
Per cur. Executions may well iſſue out of this court, to the 
county palatine, on a judgment originally given here. 
1 Lev. 256. 

—— to ſet aſide execution, on a judgment in G. B. 
on which judgment an action bf debt was brought in the 
mayor's court of Worceſter, and defendant was arreſted 
there; and afterwards plaintiff took out execution in this 
court. Rule to ſhew cauſe why plaintiff ſhould not make 
his election. Richard v. Davis, Barnes 203. 

Judgment in Middleſex : Defendant taken on a flat. 
ea. ſa. in Somerſetſhire, out of Middleſex. ObjeQtion, That 
no ca. ſa. in Middleſex to warrant the te/latum, as appeared 
by ſearching : but after the ſearch, a ca. ſa. in Middleſex 
was returned, and entered in the ſheriff's book. The court 
held, that had the application been recent, they muſt have 
taken notice of it: But as defendant had long acquieſced, 
and as poſſibly an action for an eſcape might have been 
brought againſt the ſheriff of e. the rule to ſhew 
cauſe, why the te/fatum ca. ſa. ſhould not be ſet aſide, was 
diſcharged. Barnes 209, 211. 

Rule to ſhew cauſe why ff. fa. ſhould not be ſet aſide, 
the judgment being above à year old, and not revived by 
ſci. fa. nor any continuance of f. fa. entered on record. 
Plaintiff, before cauſe therein, entered the continuance, and 
produced intervening writs of F. fa. to warrant the ſame; 
whereupon the rule was diſcharged. Elegit may be con- 
tinued before ſuing out the writ; but f. fa. or ca. ſa. can- 
not be continued, without ſuing out the writ. Law v. 
Beart. Barnes 210. 

Too warrant ſuch continuances, the firſt writ muſt appear 
to have been returned, otherwiſe they will be inſufficient. 
_ v. Baldwin, Barnes 21 ; 
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GEizing part of the goods in a houſe on a ff. fa. in the 
: name of the whole, is good. ' Ld, Ray, 725. 0 

Seizing goods on a ff. fa. will not ae a co-obligor, 
unleſs they are ſold, and the plaintiff ſatisfied. Ld. Ray. 


1072. 


payment to the ſheriff is good. bid. 


The ſheriff that began execution ſhall end it, though 


he is out of his office. Salk. 323- And may ſell goods 


after he is out of his office, without a venditioni exponas. 


Ld. Ray. 1073. 
If 2 fi. fa. out of the Common Pleas is ; executed before 


error brought, the Common pleas ſhall award the venditioni 
exponas. LA. Ray. 990. 


A fi. fa. cannot be executed after the defendant becomes 


a bankrupt, Ld. Ray. 252. 


A fi. fa. bearing tefle before the defendant s death, may 


be executed upon the goods in the hands of the executors. 
Ld. Ray. 8 50. 

A F. fa. may be executed after the death of the plaintiff, 
if te/ted before, Ld. Ray. 1073. Salk. 322. 


n a fi. fa. the ſheriff cannot deliver the goods to the 


plaintiff, but on an elegit he may. Ld. Ray. 346. : 
Execution on a ff. fa. in the life of the teſtator, gives a 
right to executors. Salk, 12. 
A ſeizure of goods, by the ſheriff in execution, diveſts 
_ the defendant's property, and diſcharges his PRO Salk. 
2 
l Kooks of error is a ſuperſedras to an execution [not be- 
gun to be executed] as ſoon as allowed, and without no- 
tice, . Salk, 321. 


0 


At common law, the goods were bound from the 
tete of the writ: By the ſtatute of frauds, they are 
bound only from the delivery of the writ to the ſheriff, 
And, per Hardwicke C. neither before nor ſince the ſta- 

tute 'of frauds, is the property altered, but continues 
in defendant tijl execution executed. The meaning 
of the words in the ſtatute is, that after the writ is 


ſo delivered, if the defendant make an aſſignment of 


his goods, unleſs in market overt, the ſheriff may 
take them in execution. Lowtal v. Tomkin's. Eg. 


Caf. Abr. 381. 
| 24 A 


y ſeizing goods on a ff. fa. the debt is diſcharged, and 
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Of eig the Writ. IJ | ; — 


A fi. fa. being executed fraudulently,” a . * at the ſuit 
of another afterwards ſhall ſtand good, and be preferred. 


2 Wil. 44. 


If two writs of f. fa. be delivered to the ſheriff the fame 


day, he muſt execute the former firſt, or an action will lie 
againſt him, unleſs the plaintiff, who delivered the firſt 
writ, ſhall refuſe to take out a warrant thereon. = Ld. Ray. 


232- Carth. 419. 
If the ſheriff ſells goods n a fi, fa. that was laſt 


delivered, the property is bound, and he cannot afterwards 
ſeize them under the former writ. Ld. Ray. 252. Salk. 


320. But in ſuch caſe, the party who delivered the firſt 
H. fa. has his remedy by action againſt the ſheriff. Ibid. 
The ſheriff is bound to anſwer the returned value of the 
goods, though. they are afterwards reſcued. La. . 
1075. 
On a judgment on a bond, the plaintitf may bey! in- 
tereſt and coſts, to the time execution is compleated. 2 
Vel. Rules and Orders . And Caſes of Pratt. C. B. 
o. 
If judgment be for the W of a bond, the plaintiff 
may levy poundage, and other charges out of the penalty. 
Ait. Prac. 234. 1 Barnes 134. Pratt. Reg. 213. | 


It hath been held in C. B. that after executioffexecuted, 


though the judgment be for a penalty, the court cannot refer 


it to the prothonotary to enquire what is due for principal, 


intereſt, and coſts, and what is levied, in order to make 
reſtitution of the ſurplus, without conſent of the plaintiff; 

but the defendant muſt apply for relief to a court of equity. 

2 Barnes 162. 

Debt on bond againſt the rinelpe; and after againſt the 
bail, and the whole penalty levied of the goods of the 
bail, and the money remaining in the ſheriff's hands, they 
move that the plaintiff may Accept his principal, intereſt, 
and charges, and return the reſt. The court of B. R. ſaid, 
that the defendants came very late, for they never uſed 


to make ſuch a rule after execution executed; yet, being 


in the cafe of the bail, and the money remaining in the 
ſherifPs hands, it was granted. But if the ſheriff had paid 
the money over to the plaintiff, they would not help the 
defendant. Anon. Mich. 30 Car. 2. 

No notice need be given of executing a writ of elegit, as 


there muſt of a writ of enguiry * damages, Tr. 30 Car. 5 
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If a warrant on a ff. fa. be altered, after it is ſealed, the 
execution thereon is void. Pract. Reg. 219. N 
There were two joint partners in trade; judgment was 
obtained, and entered againſt one; and, on a fi. fa. all the 

oods being undivided, were ſeized in execution. Per cur. . 
The ſheriff can ſell no more than the moiety, for the pro- x 
perty of the other moiety was not affected by the judgment, 

nor can it be taken in execution. Ld. Ray. 871. 
If, upon an elegit, the ſheriff deliver the moiety of a houſe, 
without metes and bounds, the return is ill, and ſhall be 
quaſhed for incertainty ; but if the ſheriff, upon an legit, 
deliver more than a moiety, the return is not void; but 
Vvoidable by writ of error, or audita querela. Carth. 453. 
If the ſheriff, upon an inquiſition upon an elegit, returns 
the defendant to have twenty acres in Dale, and twenty 
acres in Sale, and delivers the twenty acres in Sale for the 
moiety of the whole, all is void; for he ought to deliver 
a moiety of twenty acres in each vill; and this might be 
avoided- in evidence, in ejetment brought for the lands. 
1 Lev. 160. | 
After the writ of elegit returned and entered upon the roll, 
tho? the return is wrong, it cannot be quaſhed or diſcharged, 
but by writ of error. Sed quere, and vide Keb. 313. 
In caſe of execution by elegit, ejectment muſt be brought 
to gain poſſeſſion. 

f A. is taken in execution, and then plaintiff lets him 
at large, he cannot afterwards bring debt on the judgment. 
Defendant arreſted by a ca. /a. paid the money to the 
ſheriff's officers ; before the return, defendant delivered to 
the ſheriff a ff. fa. againſt the plaintiff, upon which the 
ſheriff levied the ſum therein exprefſed out of the money in | 
his hands by the ca. fa. and upon being called upon to re- | 
turn the ca. /a. made the return thereof to the above effect, 
which the court held inſufficient, and ordered the ſheriff ro | 
pay the money paid to him upon the ca. /a. to the plaintiff, 


deducting his poundage. Barnes 214. 

Defendant became a bankrupt, and after his certificate 
allowed, his goods were taken in execution. Defendant 
obtained a rule to ſhew cauſe on ſtat. 5 Ges. 2. why the ff. 
fa. ſhould not be ſet aſide, and reſtituti»n,—Per cur. We 
are not required by the ſtatute to proceed in a ſummary way, 
as to the goods of a bankrupt, though as to his perſon we 


are ; if the defendant did not obtain his certificate in time, 
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ſo as to plead it, he may bring an audita guerelg. Rule diſ- 
charged. Calcraft v. Swann, Barnes 204, 206. 

If a f. fa. be ſued out in the life-time of the defendant, - 
who dies before the return of the writ, yet. the goods may 
be taken in execution upon this writ, be there executor or 
adminiſtrator, or neither, for the goods were bound by the 
execution. Rall. 393. Cro. Car. 174, 181. Gowper v. 
Dawes, Hil. 20, 21 C. 2. C. B. Sed vide Stirt v. Aer, Tr. 
22 Car. 2. 

D. adminiſtratrix of J. S. recovered a judgment in C. B. 
of 340 J. againſt C. and ſued out a f. fa. to the ſheriff of 
Middleſex, who returned, that he had ſeized goods to the 
value, but that they remained for want of buyers. After- 
wards, and before the goods were ſold, D. died, on which 
C. ſued out a ſci. fa. to the ſheriff, to ſhew cauſe why the 
goods ſhould not be reſtored, ſuppoſing that, as D. was 
dead, there was no body to have the fruits of the execu- 
tion, Upon demurrer to the writ, judgment was given for 
defendant, which judgment was affirmed afterwards in error 
in B. R,—C. being, by the ſeizing of the goods in execu- 
tion, diſcharged of the judgment. Vide the caſe at large. 
Clerk v. Withers, Ld. Raym. 1072. and caſes of. executions 
there cited. The ſheriff, in ſuch caſe, is reſponkvle to the 
repreſentative of the plaintiff. 

But in caſe of an extent, and inquiſition had, the execu- 
tion is not complete till a /iberate is awarded; and if the 
plaintiff to the execution die before the awarding of the li- 
berate, the writ of extendi facias is abated by his death; and 
his repreſentative cannot have fruit thereon; becauſe no 
right was veſted by the extent. Vide the caſe of Cleve v. 
Veere, Cro. El. 450, 457. 1 Jenes 385. and the caſes Cited 
in the m— caſe. ; 


How ſuperſedeable. 


. A of error is a ſuper ſedeas to an execution [not begun 


| to be executed] as ſoon as allowed, and without notice 
in B. R. Salk. 31. 
But if execution be executed, before a writ of error al- 
lowed, or notice, it may be returned afterwards, bid. 
But in C. B. a writ of error is no ſuper/edeas from the 
ſealing, but from the delivery to the clerk of the errors. 
Barnes 205, 209. 


Execution after error allowed, and bail thereon, held 5 ir- 


regular, though the writ of error was ſpent before judgment 
ſigned. Barnes 260. 

"Though a, writ F error is an immediate ſuperſedeas, yet 
if bail in error is required, and not put in in four days after 
the writ of error delivered, and a ſuperſedeas obtained there- 
on, the plaintiff may take out execution. Att. Prad. GP. 

82. : , 
a If the ſheriff returns a fi. fect et non inveni emptores, be- 
fore the writ of error, the execution is not to be undone. 
Vu. 

A writ of error is a ſuperſedeas from the time of the al- 
lowance, and that is notice of itſelf. Say. Rep. 51, 52.— 
Burr. Rep. 4 pt. 340. 

But if the 3 have notice before the allowance, 
it is from the time of that notice a ſuper/ed:as. But though 


the allowance is notice of itſelf guzad to ſuperſede the exe- 


cution, yet, to bring the attorney into contempt, he muſt 
have had actual notice. Burr. Rep. 4 pt. 340. 

A writ of error returnable the eſſoign = of term. Judg- 
ment ſigned the ſame term, execution cannot be ſued out. 
Barnes 198. 

If a writ of error be not returnable before the death of the 
chief juſtice it is loſt ; but execution may not be taken out 
without leave of the court. Barnes 201. | 

In Mich. 1778. interlocutory judgment was ſigned, and, 
to ſave the expence of executing a writ of enquiry, the de- 
fendant confeſſed judgment to 42“. with liberty to fign the 
judgment the laſt day of the then Mich. term. On 3oth of 
Nov. the plaintiff gave notice of taxing coſts, in "conſe- 
quence of which the defendant's agent got 2 writ of error re- 
turnable the 1 Feb. which was allowed the 2875, and ſer- 
vice thereof on plaintiff's agent was given the 30th of Now, 
—On 1 Feb. plaintiff's agent ſerved a rule to certify the 
record in error; and the defendant's agent paid 1 ſnil- 
lings in part of the tranſcript money. —On the laſt day 


1 9 


| 


— 


therefore the execution was regular. 


4 
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of Hil. term, viz. 12 Feb. the defendant died, after which 
the plaintiff's agent finding final judgment not ſigned, 
on the 25th Feb. 1775, ſigned the judgment by confeſlion, 
as of Hil. term, and on the 26th iſſued execution for da- 
mages and coſts, teſted on the laſt day of Hil. term, which 
was in the defendant's life time.—On which execution the 
damages were levied and paid to the plaintiff's attorney to 
abide the determination of the court on the regularity of 
the execution, In Mich. 1779, on the argument of ' the 
cafe, on motion to ſet aſide the execution, the court were 
unanimous, that the execution was irregular, But Buller, 


juſt. ſeemed to ſay, that notwithſtanding the writ of error 
did not abate till the defendant's death, yet that on an 
* affidavit of the death, by which ſuch abatement would have 


appeared, the court would, on motion, have given leave to 
take out execution; and that this execution, for want of 
ſuch motion, could not be ſupported. Beard and others exe- 


cutors v. Kenyon. B. R. Mich. 1779. | 


whom, &c.” ante—Alſo under title Error in the ſecond 


See more under title, when to be ſued out, and by 


volume. | 


Execution was taken out after error allowed, and bail 


put in. And the (queſtion was, Whether ſuch execution 


was regular For plaintiff, the writ of error being returnable | 
tres Trin. was ſpent before final judgment ſigned, which was 
not till. 30th of June, after the end of Trinity; and that 
For defendant it 
was urged, that by the writ of error the record was tran- 
ſcribed into B. R. that the writ was not ſpent; that the 
final judgment ſigned in Trinity vacation relates to the 
firſt day of Trin. term; and that therefore the writ of 
error is a ſuperſedeas to it; and the execution in queſtion 


bears ze/le the laſt day of the term. If plaintiff had ſtaid 


till Mich. term, before he had ſigned final judgment, as 
in Foy v. Fanhhaw, he might have had ſome colour to take 


out execution, (though that is a practice not to be en- 
couraged). The court were of that opinion, and ordered the 
execution to be ſet aſide, and reſtitution and coſts. War- 
wick v. Figg, Barnes 196. 


Motion to ſet aſide execution iſſued after error allowed, 


and notice thereof given. It appeared interlocutory judg- 
ment was ſigned, and a writ of enquiry executed in Mich. 


term ; and the writ of error was then allowed, and notice 
given; but the final judgment was not ſigned till after the 
| beginning 
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beginning of $Llary term after, The court held the exe- 
cution regular; the interloc. judgment not being removeable 
by the writ of error, and the final judgment being ſigned 
of a ſubſequent term, was not removed. No rule. Cooke 
v. Horrock, Barnes 197. 

Error brought, and the writ of error returnable eſſcign day 
of Hilary. Final judgment ſigned the ſame term, and the 
plaintiff took out execution, apprehending the judgment 
not removed by the writ. -On which defendant moved to 
ſet the execution aſide, inſiſting, that the judgment relates 
to the eſſoign day; and the court will not make a fraction 
of a day, ſo, conſequently, the record was removed by the 
writ, —Plaintiff inſiſted, that the judgment muſt be given 
before the return of the writ of error; and, if given on the 
return day of the writ of error, it cannot be removed by 
that writ. The court held the record well removed, and 
ſet aſide the's execution with coſts, no action to be brought. 
Barnes 198. | 


Of 
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Of the Teſte and Return of the Writ. 
2 9 


1 F the proceedings are by Bill, execution muſt be made 
out returnable on a day certain; if by original, on a ge- 
neral return day in term. Att. Pract. 66. 2 

A writ of execution need not be made returnable the term 
after it iſſues; but there may be an intervening term between 
the tee and return. Salk 700. 2 Ld. Raym. 775.— 
Whereas, in caſe of writs of meſne proceſs, if a term be 
omitted between the teſte and return, the caſe is altogether 
out of court ; but that is to be underſtood in perſonal ac- 
tions. 2 Ld. Ray. 775. | 

If a ca. ſa. is returnable, pending a writ of error, it is 
no regular foundation for proceeding againft the Bail. 1 
Barnes 85. | 

A writ bearing tete out of term is void, but the ſheriff is 
juſtifiable. Salk. 700. 8 ; 

There muſt be eight days between the teſte and return of 
a ca. ſa. to charge the bail, if proceedings are by bil]. Salk. 
602. Att. Pract. 344. „„ 

But if proceedings are by original, there muſt be fifteen 
days. | | 
In B. R. though a judicial writ muſt be returnable on a 
day certain, when the proceedings are by b:/l, yet any de- 
ſcription of that day is ſufficient. Law of Ex. 75. 

But in C. B. where the returns of originals are ſettled 
by act of parliament, the deſcription muſt be proper. 7:4. 

By 13 Car. 2. flat. 2. c. 2, . 6. to remedy the delay of 
ſuits, by reaſon of fifteen days between the teſte and return 
of writs in perſonal actions, it is enacted, That in all 
actions of debt, and all other perſonal actions whatſoever ; 
and alſo in all actions of zjefione firme, depending by origi- 
nal writ, after any iſſue therein joined to be tried by a jury; 


or alſo after any judgment had or obtained in any ſuch ac- 
tion as aforeſaid, there ſhall not need to be fifteen days be- 


tween the teſle day and the day of the return of any writ or 


Writs of venire facias, habeas corpora juratorum, or diſtringas 


Juratores, writ of fieri facias, or writs of capias ad ſatisfaci- 
endum ; and that the want of fifteen days between the telle 
day and the day of the return of any ſuch writ, ſhall not 
be, or adjudged to be, any matter or cauſe of error, any 
law, &c. to the contrary.” | 

A ca. ſa. made returnable at a day which falls out of 
term, would not be void, though liable to be ſet aſide on 
motion; nor can ſuch a defect in it be taken advantage of 


by 
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by bail upon a general demurrer to a ſcire facias brought 


againſt them. Burr. 4 pt. 1187. 
In all continued writs of execution, the alias muſt be 


teſted the day the former writ was returnable. Salk. 6 9: 
Vide 2 Jones 200. Att. Pract. 277. 2 New Abr. 349. 
otherwiſe in caſes of meſne proceſs, far there they muſt be 


m— on the guarto die poſt. 
A ca. ſa. was teſted before the cauſe was tried, and held 


Anon. B. R. 
A F. fa. quaſhed, on motion, becauſe returnable on A 


general return, inſtead of a day certain, according to the ori- 
ginal action. Barnes 213. 


What 


* 
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What Writs of Execution muſt, or need not be 
returned. 4 


RITS of execution, which are to be executed by 
the ſole authority of the ſheriff, need no return. to 
them; becauſe thereby the plaintiff has the effect of his 
ſuit : yet, if a party apprehends himſelf injured by an erro- 
neous execution, he may apply to the ſheriff to return it; 
and, if he refuſes, an action on the caſe lies againſt him. Keb. 


9 

A capias ad ſatisfaciendum, habere facias ſeiſinam, or poſſeſ- 
ſionem, fieri facias, liberate, &c. are good, when duly exe- 
cuted, though not returned. 5 Co. 90. 4 Co. 67. 2 N 
Abr. 348. Law of Ex. 202, 3. : 

But an elegit muſt be returned. Bid. 

So the capias ſi laicus, extent and liberate, muſt all be re- 
turned before the tenant by ſtatute merchant can bring an 
ejectment. Law of ni. pri. 104. | 

But the conuſee may enter after the extent returned, be- 
fore the liberate executed. 1 Ro. Abr. 737. 2 Infl. 678. 
And if he have once entered, quere, If he may not bring 
an ejectment without ſhewing the /iberate returned. 

Per cur. If it be returned to an elegit, that there are no 
lands, the ſheriff need not return an inquiſition ; for the uſe 
of that is, only to deliver a moiety of the lands by, if there 


are any, Stonehouſe v. Ewen, Stra. 874. 


Where 
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T* plaintiff takes out a «a. /a. or a f. fa. he may have 
one of them after another, or an elegit after both, if they 
fail. Hob. 57. 

If only part be levied on a fl. fa. the plaintiff may 
have a capias, or elegit, for the reſt. Heb. 58. 


Plaintiff took out a f. fa. within the year, and nulla bona 


returned ; this was continued down for ſeveral years, and 
then the plaintiff took out a ca. /a. without a previous ſcire 
Facias, and held weil enough. Aires v. Hardreſs, Stra. 100. 
Part was levied by a fl. fa. within the year, and after the 
year expired the plaintiff revived his judgment by ſcire 
Facias, and took out a ca. ſa. and held well, though he 
might have continued the fi. fa. down to the ſecond execu- 
tion, without any ſcire facias. Pract. Reg. 209. 
The plaintiff may have a ſecond capias after an eſcape. 
Law of Ex. 116. — 
Judgment in Midadleſex. Fi. fa. there and nulla bona ;; 
thereupon a fi. fa. into London was iſſued, but was not made 
a teſlatum fi. fa. And the court being moved to ſet it 
aſide, becauſe not a feſſatum, refuſed ſo to do, being of 
opinion, that the award of the feſſatum fi fa. upon the roll 


was ſufficient to warrant a f. fa. into London ; and that it 


need not be made a 7/tatum. Barnes 190. 

If defendant be taken on a ca. ſa. and eſcape, and no re- 
turn is made of the writ, nor 1s it filed, nor any record- 
made of the award of the capras, the plaintiff may have a 
ſcire facias, and afterwards an elegit, or any, other writ. 
Law of Ex. 117. 


A moiety of the damages was levied on one of the bail; 


and the other bail not having ſufficient to ſatisfy the remain=- 


der, the plaintiff reſorted back again to the fir ff bail, and 
took out a ſecond execution for the reſidue againſt the goods 
of the firſt bail. And this was held bad. The plaintiff 
cannot levy by parcels without defendant's requeſt and con- 
ſent; he might have levied the whole on the defendant at 
firſt, The ſecond fi. fa. was ſet aſide, and reſtitution 
awarded. Barnes 202. But grere, if in this cafe the firſt 
fi. fa. was not made out for a moiety only, It don't ap- 
Pear otherwiſe in the report. 


If on an elegit only goods are levied, and thoſe not ſuffſi- 


cient to ſatisfy the whole debt, and nihil be returned as to 
the lands, there may be a c. /a. after an elzgit, Keb. 58. 
Hob. 57. ILd. Ray. 1451. Stra. 226. -for in ſuch caſe the 
elegit is but in the nature of a common fi. a. The election 
ee A a is 
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is not compleat unleſs the plaintiff has ſome benefit from the 
land, for the taking out the writ is not an actual election, 
and if there be no lands, there is nothing to chuſe, and con- 
ſequently no election. 

And if it be returned to an. elegit that there are no lands, 
the ſheriff need not return an inquiſition. Stra. 874. | 

But whilſt defendant continues in execution on a ca. ſa. 
there can be no othef execution againſt him. Keb. 59. ex- 
cept in caſe of a ſtatute, &c. where body lands and goods 
are all liable together. Keb. 60. 

But if part of the lands is extended in the name of all, 
and the extent is returned, and the party accepts it, he ſhall 
never have an extent for the reſidue in the ſame county. 
Law of Ex. 287, &c. | 

But there may be ſeveral writs of elegit into ſeveral coun- 

ties. Law of Ex.-08, and the plaintiff _ divide his exe- 
cution. Bid. Sed quere as to that, 
Plaintiff took out a fi. fa. and thereby levied part of his 
debt and coſts, and before the return thereof ſued out a 
teſlatum fi. fa. and under it levied the reſidue, and the court 
made the rule abſolute to ſet aſide the ee . fa. for refti- 
tution and coſts. Barnes 213. 

If defendant dies in execution upon a ca. ſa. the plaintif 
may have a ſecond execution * his lands or goods. 
Stat. 21 Fac. I. c. 24. 

After judgment in an Aion of debt on a former judg- 
ment, and ca. ſa. delivered to the ſheriff, the defendant 
moved to ſtay execution, pending a writ of error brought to 
reverſe the former judgment. Per cur. The motion comes 
too late, it ought to be before judgment in the latter action. 
Barnes 203. 

Defendant was taken i in execution, and was diſcharged by 
plaintiff's conſent, and a written agreement was entered in- 
to by the parties, that the judgment (which had been reviv- 
ed) ſhould ſtand revived for twelvemonths. After more 
than a year from the laſt ca. ſa. plaintiff cauſed defendant to 
be taken in execution without continuance on the roll, 
relying upon the written agreement. The court held the 
agreement to be null and void, and made the rule abſolute to 
ſet aſide the laſt ca. ſa. and diſcharged defendant out of cuſ- 


tody. Thompſon v. Briſtowe, * 205. 
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of Outlawry upon Proceſs of Execution. 


HERE the capias ad reſpondendum lies in proceſs, the 
party may be outlawed after judgment obtained, by 
capias ad ſatisfaciendum. | | 
After judgment upon a ca. ſa. an exigent may be awarded 
without an alias and pluries, and thereupon the defendant 


be outlawed : becauſe he having been already in court before 


judgment, and having conuſance of the debt, ought to pay 
the debt on the firſt ſuing out of the capias, otherwiſe it is 
a contumacy in not performing the judgment of the court, 
for which diſobedience he is put out of the king's protection. 
40 Ed. 3: 25. pl. 28. Pinch. 476. 

So afte 
the county where he reſided. Cro. Ja. 577. 

If one is outlawed in Middleſex, a capias utlagatum may be 


ſued out againſt him in any other county without a te/fatum. 


Vent. 33. 2 Hales Hiſ.. 198. 
If a ca. ſa. iſſues upon a judgment in an action of debt, 
and the ſheriff returns non e inventus, and after a capias ut- 


lagatum iſſues, upon which he is taken and impriſoned, and 


then let to go at large, the party that recovered may have 
debt * againſt the ſheriff for the eſcape, becauſe of the pre- 
judice to him, he being in execution, as well for his benefit 


as for the king's. 1 Ro. Ab. 810. ö. Cre. El. 706. 


If within a year a ca. ſa. iſſues on a judgment, and the 
defendant is thereupon outlawed, and two years after taken 
upon a capias utlagatum, and the ſheriff ſuffers him to eſcape, 
debt lies againſt him : for the defendant was in execution 
at the ſuit of the plaintiff without prayer, inaſmuch as the 


_ plaintiff was at the end of his proceſs, and no continuance 


nor ſcire facias lay after the capias utlagatum, which being 
ſued at the charge of the plaintiff imported an election. 


_ Salk. 318. 


But as forfeiture upon outlawry in a perſonal action is to 
the king, and the plaintiff in proceeding to outlaw the de- 


fendant, after judgment, cannot be ſo much benefited, as 


by ſuing out any other proceſs of execution againſt him, 
a party ſeldom proceeds to it : but I thought it proper to 
mention ſuch a proceſs of execution in this place. 

But it is ſaid, that there is a difference between an out- 


| awry on meſne proceſs, and after judgment; that, as to the 
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Bridg. 67. It appears to have been an action on the caſe, 
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firſt, the party hath no intereſt, but, that the whole benefit 
of the forfeiture accrues to the king. Co. Lit. 288. 5. 
Cro. El. 707. | 

But in 2 Lev. 50. it is held, that there is no difference 
between outlawries before, and after, judgment, 

Of reverſing outlawry, &c. Vide tue ſecond vol. title 
— 


Where 


3 
Where there is a Lien for Rent upon Goods 
. taken in Execution. 


Y the 8 Anne, c. 14. An act for the better ſecurity of 

D rents, Sc. it is enacted, © That no goods or chattels 

whatſoever, lying or being in and upon any meſſuage, lands, 
or tenements, which are or ſhall be leaſed for life or lives, 
term of years, at will or otherwiſe, ſhall be liable to be 
taken, by virtue of any execution, on any pretence whatſo- 
ever, unleſs the party, at whoſe ſuit the execution is ſued 
out, ſhall, before the removal of ſuch goods from off the 
ſaid premiſes, by virtue of ſuch execution or extent, pay to 
the landlord of the ſaid premiſes, or his bailiff, all ſuch ſum 
or ſums of money, as are or ſhall be due for rent for the 
ſaid premiſes, at the time of taking ſuch goods or chattels 
by virtue of ſuch execution, provided the ſaid arrears of 
rent do not amount to more than one year's rent; and in 
caſe the ſaid arrears ſhall exceed one year's rent, then the 
ſaid party, at whoſe ſuit ſuch execution is ſued out, pay- 
ing the ſaid landlord, or his bailiff, one year's rent, may 
proceed to execute his judgment, as he might have done 


before the making of this act; and the ſheriff, or other of- 


ficer, is hereby empowered and required to levy and pay to 
the plaintiff, as well the money fo paid for rent, as the exe- 
cution money.“ 

Upon this ſtatute it has been adjudged, 1.“ That there 
muſt be a demand made by the landlord before removal, 
or an action will not lie for hin. Stra. 97. Haring v. 
Dewberry, | | | 

2. That the landlord is entitled to his whole rent, 
without deduction of poundage. Stra. 643. Gore v. 


Gofton, 7 
3. That a ground landlord, where there is an execution 


againſt the ander- leſſee, is not within the act. Stra. 789. 
Bennet's caſe. | | 

4. That after a landlord has had one year's rent paid, 
and there comes in another execution, he ſhali not have 
another year's rent paid. Stra. 1024. Dodd v. Saxby. 

5. That an action lies upon it, by an executor or an 
adminiſtrator, againſt a bailiff or ſheriff, for removing the 
goods off the premiſes after notice, before the landlord was 
paid his year's rent. Stra. 212. Palgrave v. Wyndham. 

By ſect. 8. it is provided, That this act does not ex- 
tend to the crown, to let, hinder, or prejudice the crown, 
in levying, recovering, or ſeizing any debts, fines, penal- 
ties, or forfeitures, Sc.“ 
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Where there is a Lien for Rent upon Goods 
| taken in Execution. . 


Under which proviſo it has been determined, that a 

landlord ſhall not have a year's rent on a ſpecial capias utla- 
atum. Pract. Reg. C. B. 272. But guære as to this. 

A bill of ſale held to be a removal of goods, taken by a 
. fa. and a year's rent ordered to be paid the landlord 
out of the money levied by the ſheriff, Barnes 211. 

Defendant had judgment of nen- ſuit againſt plaintiff; and 

| on a fi. fa. took the plaintiff's corn in execution, which 
was unthreſhed ; the landlord then gave notice to the 
ſheriff's bailiff, that there was 30 J. due to him for a 
year's rent; after this, the bailiff threſhed the corn, and 
ſold it for 211. Per cur. The landlord is entitled to one 
year's rent, before goods can be ſold upon coſts of a non- 
ſuit. 2 Wilſ. 140. Henchett v. Kimpſon. 

Inſtead of bringing an action againſt the ſheriff, Cc. 
when the goods are ſold after notice, the beſt way for the 
landlord is to move the court, that he may have reſtitution 
to the amount of the goods which the ſheriff has ſold, if 
they amount to leſs than a year's rent; or, if they amount 
to more, to have ſo much as will ſatisfy a year's rent. 
Tbid. | e | a 

If a F. fa. is delivered, and the goods appraiſed and ſold, 
but the writ not returned, and an extent for the king comes 
out of the exchequer, ſuch extent will over- reach the for- 
mer ſale. Sed vide Ld. Raym. 252. where it is ſaid to be 
a dangerous practice. | FE 

Motion to have rent paid to the landlord out of the 
money levied. On ſhewing cauſe, it appeared, that the 
ſheriff's warrant on the execution, after it was ſealed, had 
been altered, and a new bailiff's name inſerted. Per cur. 

The warrant being altered, no goods are taken in execution 
thereby. Let the bailiff and attorney, privy to the altera- 
tion, ſhew cauſe why an attachment ſhould not iflue againſt 
them. Barnes 199. N 

Queſtion was, if the landlord's rent ſhould be paid, the 
defendant being a bankrupt? Thereupon another queſtion 
aroſe, whether or no, if the defendant was a bankrupt be- 
fore the levy, the goods were liable to. the payment of the 
rent? The court directed an iſſue, to try whether banks 
rupt or not at the time of the levy. Barnes 200. 
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In B. R. 


15 order to charge the de- 
fendant, the plaintiff's at- 
torney procures a rule from 
the clerk of the rules [paying 
. 6d.] for the marſhal to 
certify that the defendant is 
in his cuſtody, Oa ſervice 
of which rule, the marſhal 
will write his acknowledg- 
ment, for which he is paid 
105. 64, After which, the 


plaintiff's attorney enters a 


* committitur in the marſhall's 
book, kept in the King's 
Bench office, to this effect : 


Midaleſex, . C. D. is com- 
mitted to the cuſtody of 
the marſhal of the mar- 
-ſhalſea, at the ſuit of 4. 
B. for 1001. damages, [or 
debt as the caſe is] in a 


plea of treſpaſs on the caſe, 


there to remain until, &c. 


O. P. attorney. 
Judgment, Eaſter term, 
20 Geo. 3. | 
Roll — 


For entering the committi- 
tur in the marſhal's book, the 
officer is paid 25. i 
Then file the rule with 
Mr. Heberden, to whom is 
paid 25. EB... 


Pk Execution. 


Of charging 4 canis. 


In C. B. 
| F. order to charge deſend- 


ant in execution in the 
Fleet, the plaintiff makes out 
a hab. corp. ad ſat. gets it 
ſigned and ſealed, and backed 
by a judge, paying 5 s. for the 
writ. Signing by prothono- 
tary, 15. 44. ſealing 79d. 
Backing by a judge 4s, after 
which he carries it to the 
clerk of the papers at the 
Flet, four days before the 
return, who is paid gs. 2d. 
Then the treaſury keeper 
muſt be applied to, to uring 
in the roll, on which final 
judgment muſt be entered, 
to whom you pay 25. As 
judgment muſt be entered, 
the clerk of the judgment 
ſhould have two or three days 
beforehand. On the day the 
defendant is brought into 
court, the officer is paid 10s. 
6d. for bringing him up, 
25. to the cryer, and to the 
ſecondary 9. | 


If the defendant be in cuſtody of the ſheriff, a ca. ſa. 
muſt be made out, and a warrant thereon lodged with the 
gaoler. Vide title Priſoners, 2d Vol. 


— 
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The committitur piece mult be fi ed or entered on the roll be- 


fore the end of the ſecond term. 
1841. 
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Of entering Satifiction « on the nch. 25 N 
A TE R fatisfaftion obtained of a Ms an en- * 

try thereof ſhould be made of record, to the end that 
the plaintiff in the ſuit may appear to have been ſatisfied. 4 
Therefore the party, or his attorney, making ſatisfaction, 
ſhould demand of the party fatisfied a warrant or authority, 
directed to the ſame attorney of the court wherein the 
judgment is recovered, authorizing ſuch attorney to enter 
up ſatisfaction upon the roll, which may be made out in 
the following form, on a flip of paper or parchment, | 
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Trinity 19850 20th Geo. 3. 


Middleſex ff. Satisfaction is acknowledged between A. B. 
plüKlaintiff, and C. D. defendant, in a plea of debt 
Fer 1001. and 635. coſts. | 


Judgment entered of Hilary term, 20th Geo. 3. Roll 
492. | | £4 : 
| 1, M. Attorney for the plaintiff, 15 June, 1780. 


This ſatisfaction piece muſt be taken to the clerk of the 
judgments, and he will make an entry thereof in his book 
of remembrances, and deliver the ſame over to the clerk of 
the treaſury, who will enter the ſame on the roll, for which 
is paid in term 3s. in vacation ſomething more. 

The entry is to the following effect: 

« Afterwards, to wit, on [ſome return day in the term; 
if by criginal, on a general return day; if by bill, on a day 
certain. ] In the twentieth year of the reign of our ſove- 
reign Tord George the thiid, now king of Gr cat- Britain, He. 
at He/tmirfier, cometh the aforeſaid A. B. by his attorney 
aforeſaid, [or by I. M. his attorney, in this behalf] and 
acknowledgeth himſelf to be ſatisfied by the ſaid C. D. of 
the debt and damages, colts and charges aforeſaid, Oc.“ 
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